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Letter from the Editors

Dear readers,
 
Though it has only been half a year since we published our last edition, much has developed in Hong 
Kong’s legal landscape. The pandemic’s persistence has caused what can be described as a swinging 
pendulum that oscillates between normalcy and safety measures. While students switch between 
attending online classes and physical lectures, lawyers alike have to adjust from working at the office 
to working from home. It is a wonder how morales are kept during these times. 

In this edition, our feature interview inquires as to how the Law Society of Hong Kong has 
orchestrated new legal developments in the face of pandemic-related challenges. With Mr. C.M 
Chan, President of the Law Society of Hong Kong, the Gazette digs into the Society’s pivotal role in 
maintaining social distancing measures while supporting the professions, facilitating cross-cultural 
relations and upholding the rule of law. 
 
As always, students’ contributions remain invaluable to the Gazette. This time, our dedicated writers 
explored thrilling legal developments or practices both locally and internationally. Our articles cover 
a myriad of page-gripping discussions and debates including regulation of genetic testing, intellectual 
property and who they seek to protect, as well as reviews on the laws of Modern China. Some writers 
have continued to make solemn reflections on concepts as “law and integrity” and explore the idea of 
justice through film. We hope that our articles serve as a general dose of legal knowledge irrespective 
of which field one aspires to practice, practices or has practiced in.

It has always been our pleasure to work with editors on developing and polishing their ideas and 
insights. We encourage those of you who have been following the Gazette to take up your pen and 
start writing, so that your opinions can be read and your thoughts shared.  

On behalf of the Gazette, we wish you all a delightful Lunar New Year and a fruitful 2022 amidst a 
challenging time. 
 
Let’ s flip the page!

Best regards,

Ian Sun & Zoe Kum
Editors-in-Chief
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Regulation of Genetic Testing in the Negotiation of 
Insurance Contracts

In May 2020, the Hong Kong Government 
published the Strategic Development of Genomic 
Medicine in Hong Kong (“the SDGM”). After 
consulting the Steering Committee on Genomic 

Medicine (“the Committee”), the Government has 
recognised the potential of genetic research. Hong 
Kong has endeavoured to initiate its own Hong 
Kong Genome Project (the “HKGP”) among other 
initiatives to nurture and develop genetic research 
locally.

In the SDGM, the Committee considered a concern 
about regulation of genetic data in insurance risk 
assessments. The information contained within a 
person’s genetic data could harm a person’s ability to 
obtain an insurance policy. The Committee concluded 
that existing legislation extends protections towards 
genetic data. Separately, the Hong Kong Federation 
of Insurers (“HKFI”) has published key principles 
from their revision to the Code of Practice on Genetic 
Testing. The promised practices ostensibly offer 
protections against the use of genetic data. However, 
the legislation is likely not applicable to the use of 
genetic data in insurance risk assessment and the 
revised practices may be irrelevant in consideration 
of case law. Neither the legislation identified by the 
Committee nor the revised practices of the HKFI 
substantially extend protections against this concern.

GENETIC INFORMATION AND INSURANCE 

While there is great medical potential in genomics, 
significant vocal concern has been raised about the 
ways it can be misused. In a recent study, Linnér 
et al. identified over 500 genes associated with self-
regulation behavioural disorders such as addiction. 
While no single one of these genes equates to any 
behavioural disorder, a plurality of them is correlated 
with such disorders. We are nowhere near to the 
technology needed to change or eliminate all 500 
of these genes safely, but we are certainly capable of 
screening individuals and constructing risk profiles 
for them. How availability of information about a 

person’s genetic predisposition might affect their 
opportunities in life is a subject of concern.

The concern is this: the existence of predictive genetic 
data about a person’s future health risks could 
significantly impact that person’s ability to obtain 
health or life insurance. Such concerns would dissuade 
participation in genetic testing, which prevents the 
person from accessing medical therapies that may 
help them. There are two relevant elements of genetic 
testing that should be established in considering this 
concern: the reliability of genetic tests and the rise of 
direct-to-consumer genetic testing.

The degree to which genetic predictions are generally 
reliable is unsettled. Many scientists in the field would 
readily discourage attitudes of genetic determinism 
and would stress the importance of environmental 
factors on disease formation. Nevertheless, there 
persists a common public misconception about 
the certainty of the results of genetic prediction.  
Much clinical data still needs to be gathered before 
conclusions can be comfortably drawn about the 
extent to which genetic makeup can prophesy one’s 
medical outcomes.

As genotyping and sequencing technology has 
improved over the years, it has become increasingly 
cheaper to sequence a human genome. This has 
resulted in a rise of private companies offering 
interested consumers genetic testing. In 2018, the 
startup ‘Prenetics’ became the first Hong Kong-
based startup to offer genetic testing kits, screening 
for several different types of cancer. The genetic data 
produced from one of these private companies may 
be treated differently than that obtained by clinical 
researchers and doctors.

LEGAL PROTECTIONS OF GENETIC DATA

The SDGM includes, among its eight 
recommendations, a recommendation on regulating 
the use of genetic data for purposes of insurance 
and employment. The Committee recognised that:

Kevin Tsai

Commercial WorldCommercial World

DEVELOPMENT OF LAW 
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They concluded that the current Disability 
Discrimination Ordinance (“the DDO”) and the 
Personal Data (Privacy) Ordinance (“the PDPO”) 
provide some protection, thus specific legislation 
is not immediately needed, although the situation 
would be monitored.

The DDO sets out provisions against the 
discrimination of persons on account of their 
disability. The DDO identifies disabilities as including 
those that ‘may exist in the future.’ Therefore, 
persons with identified genetic risk factors could be 
construed to be protected by the Ordinance from 
discrimination. However, insurers may be exempt 
from discrimination in a matter involving ‘assessment 
of risk’ where the treatment ‘was reasonable 
having regard to the data and any other factors.’ 
‘Reasonable’ in this sense would likely, at most, refer 
to correlation between the predictive potential of 
a genetic test and the risk assessed by the insurer.

The Committee argues that the DDO prevents 
‘discriminatory treatment in relation to insurance 
based on genetic test results… unless it was 
reasonable…’. However, it is difficult to imagine that 
use of available genetic information would ever be 
seen as unreasonable in risk assessment for purposes 
of the DDO. If an insurer finds that a set of genes with 
a higher correlation to colorectal cancer warrants a 
higher premium, there is no obvious discrimination 
occurring.

The PDPO protects the privacy of individuals by 
regulating the collection and use of personal data. 
Personal data is defined as data ‘relating directly 
or indirectly to a living individual…from which 
it is practicable for the identity of the individual 
to be directly or indirectly ascertained…and in 
a form in which access to or processing of the 
data is practicable.’ The Committee believes this 
encompasses predictive genetic data. The PDPO 
provides that personal data can only be collected if the 
data is adequate but not excessive for a lawful purpose.

Because the predictive power of genetic data is not 
absolute, the Committee argues that ‘indiscriminate 
collection of [genetic testing] results from all insurance 
applicants may deem to be excessive in contravention 
of the [PDPO].’ However, in the course of insurance 
negotiations, insurers will frequently collect family 
histories of the potential policyholder. In a sense, 
this is fundamentally identical to requesting available 

‘People are hesitant in taking genetic tests 
for fear of privacy concern or genetic 
discrimination, which refers to the less 
favourable treatment on the ground of genetic 
factors that may cause or increase the risk 
of an inherited disorder or disability. Such 
fear, mostly in the context of insurance and 
employment, considerably compromises the 
benefits brought by genomic medicine to 
patients and the general population…’.
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genetic data, merely phrased differently. It is far 
from certain that the collection of available genetic 
information from a potential policyholder would 
contravene the data protection principles of the 
PDPO for being ‘excessive.’

The concern that genetic information about a person’s 
health risks could hinder their ability to obtain health 
and life insurance remains operative even in the 
presence of these two Ordinances. The permissibility 
of both ‘reasonable’ and non-‘excessive’ use of data 
may prevent either of them from applying to cases 
of genetic information in insurance risk assessments. 
If this is true, there is currently no meaningful 
protection for genetic information in legislation.

THE HKFI'S BEST PRACTICE ON GENETIC RESULTS 

The Committee recommended that instead of 
enacting or amending legislation, the Hong Kong 
Federation of Insurers should update its Code of 
Practice to enhance regulation on the use of genetic 
information. Following publication of the SDGM, 
the HKFI replaced its Code of Practice on Genetic 
Testing (2005) with the Best Practice on the Use 
of Genetic Test Results (“the Best Practice”) in 
2020. The full contents of the Best Practice are not 
public, but some key principles were disclosed.

Among those most relevant to the present discussion, 
the HKFI promised that members of the HKFI ‘will 
not ask for results of (diagnostic or predictive) genetic 
tests which were performed in the context of scientific 
research, including that of HKGP.’ While this is 
effective in assuring participation in the HKGP, there 
is a notable lack of mention of results arising from 
medical testing and, importantly, the increasingly 
popular direct-to-consumer genetic testing methods.

The Best Practice also states that members ‘may ask 
for certain predictive genetic test results only when 
the applicant applies for…policies over defined 
protection limits,’ giving the example of HKD$5M for 
life insurance and HKD$1M for critical illness plans. 
The HKFI is a self-regulatory, and the Best Practice is 
only enforceable internally by the organization. If the 
Code is duly observed by insurers, the regulation of 
predictive genetic testing results—except for in high-
value claims—would appear, at face value, to offer 
protections to the potential policyholder against the 
use of their genetic information in risk assessment.

However, the common law recognises the importance 
of good faith negotiations in insurance contracts. In 
Hong Kong, there is a recognised duty ‘to disclose 

all facts known to [the potential policyholder] but 
not to the insurer which are material to the insurer’s 
appraisal of the risk.’ Furthermore, ‘the [potential 
policyholder’s] opinion as to materiality is irrelevant 
so that if he fails to disclose a material fact because 
he does not think it is material, there is still material 
non-disclosure.’

If what constitutes a material fact is not determined 
by the potential policyholder, then there must exist 
an obligation to share any genetic information that 
the potential policyholder is aware or in possession 
of. It is up to the insurer to determine how to weigh 
the risk posed by any potentially material fact. The 
doctrine of good faith in insurance negotiations may 
oblige a potential policyholder to disclose all material 
facts regardless of whether they are asked or not.

CONCLUSION

The Hong Kong Genome Project and the potential it 
represents for genetic therapies are a worthwhile cause 
to pursue. The Government has recognised concerns 
over, among others, how genetic information may 
prejudice insurers against potential policyholders. It 
has stated that current legislation, namely the DDO 
and the PDPO, offer a measure of protection against 
genetic information being used against potential 
policyholders. These two Ordinances plainly do not 
provide any such protection meaningfully.

The Steering Committee on Genomic Medicine 
advised the Hong Kong Federation of Insurers 
to revise their Code of Practice. The public 
information on the revised Code appears to offer 
some protections, but the common law doctrine 
of good faith negotiation in insurance may render 
these protections inconsequential. If the Hong Kong 
Government views public distrust of how genetic 
information will be used against them in insurance 
negotiations as a problem meriting address, it should 
note that its conclusion on the adequacy of current 
data protection measures is mistaken.
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Do Intellectual Property Rights Protect the Inventor or 
the Investor? 

Two ongoing issues have revived a long-
standing debate about the scope of the 
international Intellectual Property Rights 
(“IPRs”) regime. The first is the COVID-19 

pandemic, which brought about a global struggle 
to develop, produce, and distribute vaccines and 
may soon extend to antivirals. The second is an 
intensification of trade warfare among major 
economies, for which IPRs affect technology transfers 
for manufacturing and data security for the growing 
digital economy.

IPRs purport to protect the economic and moral 
rights of individual creators and inventors. However, 
what they actually deliver is a powerful protection for 
the rights of investors. In this article, I thus argue that 
IPRs develop on a strategic and deliberate ambiguity. 
The ambivalence lies in the fact that creators or 
inventors put time, skills, and efforts — that is, 
‘capital’ — into their work. In other words, they 
invest their human capital into creating or inventing.

IPRs protect ‘invested capital’, deliberately blurring 
the distinction between time, skills, and efforts, as 
opposed to purely financial capital, thus affording 
the exact same protection to both.

AMBIGUITY IN INTERNATIONAL LAW

Ambiguity in international law is not the result of 
some unforeseen accidents, but of skilful craft. To 
some extent, it is an art not far from that of marketing: 
something has to ‘sound like’ or ‘feel like’ in order 

to sell. The aim is to create a perception powerful 
enough to conceal or mitigate the arid reality that in 
fact, this disguises the distributive effects embedded 
in any given legal regime.

Joseph Stiglitz has most vividly exposed this by 
explaining how the global ‘free trade regime’ is 
actually a heavily regulated trade system espousing 
corporate interests. In a similar fashion, the recent 
focus on environmental protection seems to have 
little to do with the environment and everything to 
do with taxation, trading of carbon quotas or ‘green’ 
certificates, and investment regulations.

This logic extends to IPRs, where the romanticised 
portrayal of the artist, creator, and/or inventor 
distracts from the fact that the regime is primarily 
aimed at protecting corporate interests in that their 
shareholders want protection for their investments 
into intangibles.
     
THE INTERNATIONAL LEGAL FRAMEWORK 

Contemporary IPR rules are codified and globalised 
through the Trade Related Aspects of Intellectual 
Property Rights (“TRIPS”) Agreement. Through 
TRIPS, IPRs gained unprecedented relevance and 
scope as the Agreement was made conditional 
to the accession or admission to the World 
Trade Organisation (“WTO”), the international 
organisation and legal regime that in 1995 superseded 
the postwar General Agreement on Tariffs and Trade.

Luca Bonadiman

Commercial WorldCommercial World
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Attaching IPRs to international trade was strategic 
for at least three reasons. The first reason is that it is 
difficult for any country to sustain itself economically 
without access to international trade. Second, the 
trade link shifted the IPR regime from the United 
Nations institutional framework based on the World 
Intellectual Property Organization, where the 
process of decolonisation — through the 1950s and 
1960s — had resulted into a dilution of the political 
capital enjoyed by developed countries, to the WTO. 
Third, trade can ‘bite’, that is, the regime affords the 
ability for countries to enforce their claims.

Until the relatively recent attempt of the 
United States to freeze the work of the Dispute 
Settlement Understanding, the WTO had what 
most other international legal regimes lack: a 
decently functioning and centralised adjudication 
mechanism. However, recent trends have revived 
unilateral modes of enforcement of trade measures.

SCOPE OF PROTECTION

Under the TRIPS Agreement, IPRs cover copyright, 
patents, and trademarks. In all three cases, the 
aim is to supposedly protect ownership of creators 
and inventor who by virtue of their inventiveness 
and hard work, create something that is however 
intangible or easily replicable. IPRs embrace the 
(arguable) idea that without due legal safeguards, 
people would not create or invent anything — or at 
least they would have a disincentive in disseminating 
their work because of how their work could be easily 
replicated without their permission.

IPRs have long existed in many, if not most, 
jurisdictions. However, the problematic aspect of 
the TRIPS Agreement is that the harmonisation 
of national standards of IPRs protection by setting 
international minimum standards and rules has the 
effect of limiting the ability of individual countries 
to design and implement their own economic and/or 
development policies. 

THE SOURCE OF THE LEGAL RIGHTS 

IPRs reflect a long-standing natural law theory, 
commonly associated with the 17th Century English 
philosopher John Locke, for which the right to 
property arises out of one’s own labour. The fact that 
a creator or inventor puts time, skills, and effort into 
creating something is seen as the source of their right 
over it. The same logic extends to legal persons, such 
as companies, as they also devote time, skills, and 
effort into accruing the good will which becomes 
embedded into their trademark.

Karl Marx famously criticised the so-called capitalist 
economic system (which largely builds on Locke’s 
conception of property right) on the observation that 
the putting of time, skills, and effort does not lead 
to equal outcomes: some people are dispossessed 
of their rights. This is conceptually captured in the 
distinction between labour and capital. In abstract, 
labour and capital are not in antagonism with one 
another. Rather, they are placed on a continuum: 
labour is the precondition to the accrual of capital.

The key feature of any capitalist system is that, by the 
operation of legal rights, labour becomes a function 
of capital because capital can be preserved and 
transmitted over time. Over time, this may cause 
inequalities because, as Thomas Piketty has shown 
at length, the legal protection of capital over labour 
enables the extraction of gains of the former over the 
latter, for which the rising rate of return on capital 
depends, at least in part, on a decreasing rate of 
return on labour.
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THE RIGHT PROTECTS THE CAPITAL INVESTMENT 

IPRs do not protect the individual creator or 
inventor as such. What is protected is neither the 
time, skills, and effort of a person nor their creativity 
or inventiveness. These are only the potential 
‘ingredients’. IPRs afford legal protection to the 
expression or manifestation of an idea for which it 
becomes capital able of being further capitalised. 
Once the output of a creator or inventor’s labour 
crosses the threshold to become capital, such labour 
is retroactively regarded as an investment.

In abstract (and in retrospect), any artist, creator, 
inventor, or business ‘invest’ their time and resources 
into the creation of something. Under the prevailing 
economic and legal regime, time, skills, and effort 
are inputs that are convertible into monetary 
expression, and vice versa. Accordingly, in practice, 
the legal protection that IPRs extend to the invested 
capital offers an equal protection to the time, skill, 
and effort ‘invested’ into creating something and the 
mere infusion of monetary capital.

THE PHARMA EXAMPLE 

Nowhere is this better visible than in the highly 
problematic field of pharmaceutical production.           
Companies can hardly conceal the fact that none of 

their researchers and scientists would directly benefit 
from IPR protection because they have contractually 
assigned all such rights to the company. When 
challenged on the pricing of drugs, pharmaceutical 
companies punctually answer that they need to 
recoup their heavy investments developing and 
testing such drugs. 

From this brief example, it is evident that IPRs are 
not about the inventor, but rather the investor. While 
the two may occasionally and abstractly coincide, 
in practice they are often distinct: the creator or 
inventor is the meagrely paid employee, whereas the 
investor is the company’s shareholder. Furthermore, 
the wage the company pays to the creator or inventor 
is itself regarded as being part of the investment to 
recoup.

CONCLUSIVE REMARKS 

Growing socio-economic inequalities throughout 
the world are drawing attention to the distributive 
features of trade. However, trade operates through 
the legal fabric and it is law that ultimately allocates 
gains and losses. IRPs have high extractive power, 
which can only exacerbate inequalities. This is 
particularly true with the seemingly unstoppable rise 
of digital technologies that are indeed at the core of 
the ongoing trade warfare.
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Is VIE Structure Legal under PRC Law?

INTRODUCTION

The legality of Variable Interest Entity 
(“VIE”), remains in an ambiguous zone 
under PRC laws. Since Sina’s using VIE 
structure to list in the US in 2000, VIE 

structure has been used by many Chinese companies, 
usually in internet industries, for offshore financing. 
However, as a structure used to circumvent the 
restriction of foreign investment in the prohibited 
sectors, its legality remains uncertain. Without clear 
legislation, Chinese regulatory authorities have vague 
attitudes on the legality of VIE structure. Hopefully, 
the driving force for usages of VIE structure in China 
would disappear in the future, leaving the discussion 
on its legality meaningless.

HOW VIE WORKS? 

VIE structure, originated as an American accounting 
term for the purpose of balance sheet consolidation, 
has been typically used by companies to circumvent 
the restriction of foreign investment in certain 
industries. A VIE structure is a combination of 
offshore and onshore contractual arrangement. On 
the offshore part, foreign investors and the Chinese 
entrepreneurs jointly establish a Special-Purpose 

Vehicle (“SPV”), normally in tax heavens such as 
Cayman Islands. An SPV can be formed based on a 
partnership between the two parties, and the Chinese 
entrepreneurs can ensure their control of the SPV 
by owning majority of shares. On the onshore part, 
Chinese entrepreneurs holds all the shares of the 
company operating in the prohibited sector. What 
connects the onshore part and the offshore part is 
a Wholly Foreign Owned Enterprise (“WFOE”), 
which refers to an enterprise established in China by 
foreign investors exclusively with their own capital in 
accordance with relevant Chinese laws (not including 
branches set up in China by foreign enterprises and 
other foreign economic organizations), owned by the 
SPV. Through the contractual arrangement among 
the WFOE, the entrepreneurs and the operating 
company, the operating company can gain capital 
from WFOE which is ultimately from the foreign 
investors. The WFOE can also exercise control over 
the operating company and gain all the economic 
benefits from the operating company, which belongs 
to the foreign investors and the entrepreneur 
ultimately.

Normally, the contracts include the following: (1) 
Loan agreement by which the WFOE provides loans 

Xiaochang Wang

Commercial WorldCommercial World
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to the entrepreneurs for the sole purpose of making 
capital contribution to the operating company, 
serves as means to provide foreign investment in the 
operating company. (2) Purchase option agreement, 
proxy agreement and equity pledge agreement, serve 
as means to provide control power over the operating 
company by the WFOE and ultimately by the foreign 
investors. Purchase option agreement stipulates 
that the WFOE has exclusive option to purchase the 
shares of the operating company as well as the equity 
interest owned by the entrepreneur. Proxy agreement 
stipulates that WFOE can appoint members to the 
exercise their voting rights in the operating company 
on their behalf. Equity pledge agreement stipulates 
the entrepreneurs pledge their shares of the operating 
company to the WFOE. (3) Exclusive consultancy 
and services agreement, by which the WFOE receive 
all profits of the operating company as a return for 
its consultancy services provided to the operating 
company, serve as distribution of economic benefits 
to foreign investors. 

WHY VIE? 

The unfulfilled needs of both the foreign investors 
and the companies in FDI prohibited sectors give rise 

to the creative usage of VIE structure in China. Since 
the open door policy, the Chinese government has 
constructed industry-based regulation on Foreign 
Direct Investments (“FDI”) to seize industry policy 
objectives. Prior to 2020, FDI Catalogue provides 
categorization of industries including “encouraged, 
permitted, restricted, prohibited”. After Foreign 
Investment Law (“FIL) was passed in 2020, China 
provides pre-entry national treatment to FDI, but 
also provides Negative List as an exception, in which 
FDI shall be denied. Many of the sectors of greatest 
interest to foreign investors fall within the restricted/
prohibited categories and subsequently continue 
to appear on the negative list, such as internet-
related business. On the one hand, such sectors are 
highly-profitable and attract foreign investors. On 
the other hand, overseas financing also appeals to 
entrepreneurs in the restricted/prohibited sectors. 
Compared with the high threshold of China’s A-share 
markets, overseas listing provides easier access to 
capital, and the experts provided by foreign investors 
are believed to give coach and resources to Chinese 
enterprises. What’s more, the “one share, one vote” 
principle under PRC laws dilutes the entrepreneur’s 
controlling power over the company, whereas in 
some overseas securities market dual share structure 
is allowed.
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LEGAL COMPLIANCE OF VIE?

It does not necessarily mean that all the arrangements 
are legally enforceable. For example, the purchase 
option agreement or equity pledge agreement cannot 
be legally enforced, because WFOE is not allowed to 
hold the shares of the companies in the prohibited 
sectors, and the shares cannot be registered as 
collateral by WFOE without the approval from the 
PRC approving organ. However, despite the legal risks 
of each contract, VIE structure as a whole, do provide 
foreign investors access to prohibited industries, in a 
way arguably compliant with PRC laws.

The arguable legal compliance of such structure 
comes from its creative arrangements to give 
foreign investors control rights but without equity 
ownership. As scholar Chao Xi points out, regardless 
of FDI Catalogue or Negative List, the foundation 
of Chinese regulation on FDI focuses on the notion 
of ownership of equity interest, but may not on the 
economic control over a company. For example, the 
contract nominating a shareholder of a company 
in prohibited industry by foreign investor, which 
gives the actual ownership of equity to a foreign 
investor, would be rendered null and void. Whereas 
in using VIE structure, the foreign investor does not 
hold any ownership title of the equity. In this sense, 
VIE structure fulfills an important role, that is to 
give foreign investors economic entitlements but 

without the ownership entitlements of a company 
in prohibited sector. What’s more, in general, PRC 
foreign investment laws only govern claims arising 
from activities taking place within the territorial of 
PRC. The offshore arrangements under VIE structure 
may not be regulated by PRC FIL.

ATTITUDES OF JUDICIAL AUTHORITIES 

Nonetheless, the above premises concerning the 
legal compliance of VIE are just assumptions 
without sound legal basis. From the perspective 
of ‘substance over form’, the only objective of VIE 
structure is to circumvent China’s FDI policy on 
industry restriction. According to PRC Contract 
Law Art.52, “a contract is void where it conceals 
an illegal purpose in a lawful form”. A case which 
has widely discussed in academia is the SPC’s civil 
judgement in Chinachem Financial Services Ltd v 
China SME Investment Ltd, which might express the 
attitude of judicial authorities. Chinachem, a Hong 
Kong company, used loan agreements with China 
SME Investment Ltd, a mainland incorporation, to 
entrust the mainland SME to hold shares in China 
Minsheng Bank on its behalf. SPC ruled out that the 
sole purpose of the loan agreement is to circumvent 
the mandatory FDI provisions which prohibits/
restricts foreign investment in banking industry, and 
rendered the contract void and the investment of 
Chinachem illegal. 

It should be noticed that, the contractual 
arrangements in the Chinachem case, do not contain 
a typical VIE structure, but more or less a nominee 
contract. Without precedents of courts’ ruling on 
VIE structures, it remains uncertain what attitudes 
courts would take. Nonetheless, it is possible that 
the PRC courts would consider the VIE structure 
contrary to the mandatory provisions on FDI policies 
and rendered all the agreements null and void, so that 
the whole VIE structure collapse.

Whereas in arbitration, Shanghai CIETAC, an 
arbitration institution, has been said to ruled out VIE 
structures as illegal in two cases in 2010 and 2011. In 
one case where an internet gaming company set up 
VIE structure to gain foreign investment, Shanghai 
CIETAC ruled that “the purpose of VIE structure 
is to circumvent the prohibitions/restrictions of 
foreign investment in internet gaming sector” which 
violates PRC Contract Law Art.52. Even though the 
arbitration award is not binding on following awards, 
it shows the attitudes of arbitrators as denying the 
legality of VIE under ‘substance over form’ principle.
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ATTITUDES OF REGULATORY AUTHORITIES

It could be said that the premises concerning the legal 
compliance of VIE are just assumptions and does not 
necessarily make sense, as the sole objective of such 
structure as circumventing the FDI policy on industry 
restriction. Nonetheless, over 100 companies in 
prohibited or restricted industries in China have 
used VIE structures for overseas listings, including 
“national champions”, such as Sina, Alibaba and 
Baidu. The most important reason for VIE’s survival, 
is the vague attitudes of the Chinese regulatory 
authorities over the legality of VIE structures. 

The regulatory authorities have once taken the 
principle of “substance over form” on examining VIE 
structure. In 2010, Baosheng Steel established VIE 
structure to list in US. Similar to what have been done 
by many internet companies, however, Baosheng 
Steel has been informed by local government that 
the VIE structure has violated the restriction of 
foreign investment in steel industry and thus must 
be terminated.

It seems as if Chinese regulatory authorities put 
forth and hold back regulation on VIE structure 
from time to time. PRC FDI Law draft for comments 
(“2015 Draft”) posted by Ministry of Commerce 
of the People’s Republic of China (MOFCOM), 
stipulated that foreign investors’ “direct or indirect 
controlling or holding the rights and interests of 
domestic enterprises through contracts, trusts, etc.”, 
would be deemed as foreign investment. According 
to this clause, VIE structure can be recognized as 
foreign investment, so that VIE structure used in 
restricted/prohibited industries would clearly violate 
the regulation on FDI. Months later, however, the 
representative of MOFCOM when asked about the 
legality of VIE structures used by internet giants 
at the press conference, answered that “there are 
historical and objective reasons for the emergence 
of VIE structures, and it is too early to determine its 
legality”. It turns out that the final version of PRC 
Foreign Investment Law which came out in 2019, did 
not use that particular clause of “2015 Draft”. Rather, 
it added a catch-all clause to define FDI as foreign 
investors “use other forms of investment stipulated 
by laws, administrative regulations or provisions of 
the State Council to invest in China”. The question of 
legality of VIE structure has been set aside. 

FUTURE OF VIE? 

In 2020, Jiuhaozhineng become the first company 
using VIE structure to list in China’s STAR market. 
It sends a strong signal that at least PRC regulatory 
authorities now regard VIE structure as not illegal.

Some scholars argue that the vague attitudes taken 
by MOFCOM is a tool to empower MOFCOM with 
greater leverage over these enterprises due to its 
potential to shut down VIE structures. However, the 
difference between attitude of regulatory authorities 
toward different industries, say, internet companies 
and steel companies, reflects the real intention behind 
their vague attitude——industrial objects. Eventually, 
it is the conflict between the national security object 
and the particular industry development object, lead to 
the vague attitude of the regulatory authorities. Since 
China has emphasized the development of internet 
industry as one of the national strategies, as long as 
the needs of internet companies cannot be satisfied by 
domestic investment, say, expertise bring by foreign 
investors or control power under dual share structure, 
it is too hard to ban VIE structures, especially given 
the precedents of “national champions”. 

Fortunately, Chinese government has taken actions 
to reconcile the two objects by improving domestic 
capital market and relaxing the restriction of foreign 
investment, examples like the establishment of STAR 
market and the provision of pre-entry national 
treatment. VIE might become a transient product 
disappearing once the needs of domestic companies 
could be fulfilled, leaving the discussion on its legality 
meaningless.
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Development of LawDevelopment of Law

Crimes of Impairing the Prevention and Treatment of 
Infectious Diseases under the Covid-19 Pandemic in 
China
Xiayang Chen

INTRODUCTION

Since Covid-19 emerged in China, the Chinese 
government has made concerted efforts to 
contain the highly transmissible disease. When 
the Covid-19 situation in other countries rose 

in severity and the rise in infections overwhelmed 
hospital facilities, many overseas Chinese nationals 
decided to return to China as they perceived medical 
treatment in China as more reliable and they felt that 
it would be safer and more favourable for them to 
return to China. However, some Chinese nationals 
misreported their health conditions to avoid 
mandatory quarantines. Furthermore, some of them 
consumed fever-reducing drugs to suppress Covid-19 
symptoms, which impaired the prevention efforts of 
Chinese authorities and posed a health threat to local 
Chinese communities. I would like to discuss how 
legal provisions may be interpreted with reference to 
grey areas outlined by Covid-19 and bring out how 
laws affect human behaviour.

BEFORE THE ELEVENTH AMENDMENT OF THE CRIMINAL 
LAW 

If interpreted strictly, misreporting health conditions 
would not violate the Crimes of the Prevention and 
Treatment of Infectious Diseases (“CIPTID”) before 
the Eleventh Amendment of the Criminal Law was 
passed since these acts merely entail the spread or 
incur a risk of spreading a category A infectious 
disease. While impeding the prevention and treatment 
of category A infectious disease is a crime, category A 
infectious diseases only consist of cholera and plague 

according to the Law on Prevention and Treatment of 
Infectious Diseases. Therefore, impeding the prevention 
and treatment of Covid-19 would not have been a 
crime if a literal approach was applied. However, the 
courts may tend to lean towards a purposive approach 
in interpreting provisions in legal practice. Adopting a 
purposive approach, even if Covid-19 is not categorised 
as a category A infectious disease, refusing to comply 
with preventive and control measures would risk public 
interest and safety like that of category A infectious 
diseases. Therefore, engaging in such acts may hold one 
criminally liable.

Nevertheless, applying a purposive approach may 
create controversy since the root purpose of the 
Modesty Principle of criminal law is to limit the scope 
of criminal sanction, as suggested in the definition 
of “decriminalisation”.  As a matter of fact, the word 
“modesty” comes from the Latin word “modestus” 
which means “keeping within measure.” In a similar 
vein, the nulla poena sine lege principle (Latin for “no 
penalty without law”) states that suspects should not 
be punished if clear provisions are absent. These rules 
of law are in force to ensure that criminal law does not 
violate human rights. 

In People’s Procuratorate of Beijing ShunYi District 
v. Lijie, the defendant misreported her health and was 
convicted under the Crime of Impairing the Prevention 
and Treatment of Infectious Diseases. The defendant and 
her family lived in the United States. At the beginning 
of March 2020, the defendant took a test for Covid-19 
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as she had developed a fever and experienced fatigue 
along with other Covid-19 symptoms. However, the 
defendant and her family returned to China before 
the test result. In order to be allowed to board the 
plane, the defendant consumed antipyretic drugs to 
subside her fever before boarding time, and thus she 
passed the temperature check and managed to board 
the plane. After boarding the plane, the defendant 
did not disclose the Covid-19 symptoms she had 
experienced until she was asked to fill in the “entry/
exit health declaration card.” The defendant and her 
family landed at Beijing Capital International Airport 
on 13th March 2020, and the epidemic prevention 
department immediately sent her to a hospital for 
medical treatment. She was subsequently diagnosed 
with Covid-19 on the same day, and 63 close contacts 
of the defendant had to undergo quarantine. The 
court held that the defendant failed to comply with 
the prevention and control measures put forward 
by the customs and civil aviation departments when 
she returned from abroad as she did not truthfully 
report her symptoms and medical history, which 
resulted in more than 60 people being quarantined 
and contributed to the risk of spreading Covid-19. 
Thus, she was to be imprisoned for a year and would 
be put on probation for the year after as in line with 
the CIPTID.

Although the defendant was found guilty for leading 
to a possible spread of Covid-19, the court did not 
clarify why Covid-19, a non-category A infectious 
disease, would fall under the regulation of CIPTID 
since the law only criminalised impeding preventive 
efforts of category A infectious diseases. Nonetheless, 
the majority agreed with holding the defendant 
criminally liable as they deemed Covid-19 to have 
adverse effects on public health. Consequently, this 
case caught the attention of the legislature.

AFTER THE ELEVENTH AMENDMENT OF THE CRIMINAL LAW 

The Standing Committee of the National People’s 
Congress passed the Eleventh Amendment of the 
Criminal Law on 26th December 2020. It expanded 
the scope of the CIPTID. The Eleventh Amendment 
of the Criminal Law declared that impairing the 
prevention and treatment of all infectious diseases 
that had prevention and control measures on the 
same level as that of category A infectious diseases 
would violate the CIPTID. This amendment results in 
a clearer line drawn between holding one criminally 
liable under the CIPTID and violating the Modesty 
or nulla poena sine lege principle as the courts can 
apply Article 330 of the Criminal Law to convict the 
defendant if one is guilty when applying a purposive 

approach but not guilty when applying a literal 
approach. Moreover, the Eleventh Amendment of 
the Criminal Law changed “health and anti-epidemic 
agencies” to “people’s governments at or above the 
county level, and health and anti-epidemic agencies.” 
This highlights how the amendment expanded the 
scope of the CIPTID and how the legislature keeps 
up with administrative authorities.

In terms of the mens rea of CIPTID, it is established 
that CIPTID occur due to negligence or recklessness. 
In general, defendants of these crimes do not 
foresee the detrimental societal consequences their 
actions may cause and do not hope that detrimental 
consequences will surface. Conversely, they 
initially believe that they will not cause detrimental 
consequences even if their actions eventually lead 
to detrimental consequences. If defendants wanted 
detrimental consequences to surface or played a role 
in causing detrimental consequences, they might 
have committed a crime of intentionally inflicting 
injury or endangering public security. Nonetheless, 
the Supreme People’s Court and the Supreme People’s 
Procuratorate pointed out that the CIPTID is also 
a type of crime that endangers public security and 
this overlaps with crimes of negligently endangering 
public security through dangerous means. To be 
precise, the CIPTID is a rule that applies to specific 
circumstances, while the Crime of Endangering 
Public Security is a general rule, so both rules exist 
even though they may overlap with each other. In legal 
practice, the courts will most likely consider multiple 
factors. For example, the defendant’s purpose, 
whether the defendant contracted Covid-19, whether 
the defendant took preventive measures when 
exposed to the public, and whether the defendant 
commuted via public transport or private transport.

CONCLUSION

The outbreak of Covid-19 has brought the CIPTID 
into an unprecedented spotlight. Legal practitioners 
and legal theoreticians have paid special attention to 
this crime, and many of them think this crime can 
effectively deter public health from being compromised 
during the pandemic. It is unequivocal how the 
deterrent effect of criminal law plays a crucial role in 
preventing and controlling the pandemic, which is 
also supported by the fact that the legislature passed 
the Eleventh Amendment of the Criminal Law after 
grey areas were highlighted in People’s Procuratorate 
of Beijing ShunYi District v. Lijie. Nevertheless, I 
posit that the prevention and treatment of Covid-19 
should rely on a comprehensive governance system 
and the synergy of various governmental and legal 
departments.
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O  n 8th October 2021, China objected to 
the draft solution of the United Nations 
Human Rights Council on the question 
of death penalty and suggested that the 

abolition of the death penalty is a judicial instead of 
human rights issue. The representative view recognizes 
capital punishment as a violation of human rights, 
and that the function of criminal law should focus 
on rehabilitation and correction. On the contrary, 
some countries still retain the death penalty for the 
purpose of deterrence, retaliation, and retribution. 
This article will expound on this issue and argue why 
China should retain the death penalty based on its 
domestic circumstances of its status quo. The reasons 
come down to two main aspects: first, the social 
environment of China is not suitable for abolishing 
death penalty; second, death penalty has its unique 
value and is necessary for the overall society in China. 

From a sociocultural perspective, death penalty is a 
historical tradition that has shaped the authority and 
general public’s perception on punishment. Death 
penalty originated from vengeance and primitive 
rituals, which was widely practiced in ancient 
China. For instance, ancient Chinese government 
would behead the condemned in public to frighten 

its people. Although death penalty has become less 
cruel in contemporary China, it still functions as a 
governing tool to punish people in Chinese criminal 
law, which has a profound deterrent effect. Besides, 
the well-entrenched public view of justice is that 
whoever murders forfeits his life, creating a lasting 
influence on people’s perception of the death penalty. 
Such view is further reinforced by the belief that doing 
so would relieve the pain of the victim’s family and 
the public. Under the concept of retribution, death 
penalty operates to balance and divert the victim’s 
emotions in serious violent crimes like murder.

Accordingly, a significant number of the public still 
opposes the abolition of death penalty. The most 
updated public survey conducted in 2010 by the 
Institute of Social Science Survey of Peking University 
revealed that 68.3% of the Chinese population 
supported retaining death penalty among the 31,664 
respondents. A majority of supportive views agreed 
that the use of capital punishment deters serious 
violent crimes and corruption offences. Since public 
opinion is an important factor that can play a decisive 
role in the retention of the death penalty, China 
should not abolish the death penalty. 

Development of LawDevelopment of Law

Should China Retain its Capital Punishment?
Haoyang Shi
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There are also economic reasons for China’s retention 
of death penalty. China’s current crime rate for 
violent offences remains marginally high regarding 
the number of cases submitted. Criminologically 
speaking, low crime rates can be achieved via reaching 
smaller income disparities, providing sound social 
welfares, and achieving low unemployment rates. 
The current situation in China has yet to meet these 
indicators due to its huge population and an ever-
evolving society. Given its deterrent effect on serious 
violent crime, the death penalty has a role and value 
in reducing crime rates, and therefore, abolishing 
it at the existing state of affairs can be radical and 
unrealistic.

In addition, based on the experience of other 
jurisdictions, expensive prison expenses may be 
another consideration for retaining death penalty 
in China. Although it has been widely argued 
that executions are more expensive than life 
imprisonment without parole, such reports may be 
based on different legal systems and costs may have 
been exaggerated. Thus, such conclusion may not be 
appropriate in the context of China. Problems may 
occur if life imprisonment without parole replaces 

capital punishment, such as increased incarcerated 
prisoners and overcrowding jails, which inevitably 
lead to unnecessary expenditure, increased tax, and a 
negative impact on the rehabilitation of offenders. As 
a matter of fact, the comfortable jails in Scandinavian 
countries with sound social welfare systems and the 
private prisons in the United States all encounter 
the problems above. Hence, retaining death penalty 
in China is arguably a more practical and empirical, 
albeit grim, solution. 

To conclude, this article discusses why China retains 
its death penalty with its status quo. As the crime rate 
in China is not low, death penalty has a certain degree 
of deterrent effect especially for serious crimes, 
thus maintaining social stability. Death penalty can 
also alleviate the pain of the victim’s families and 
appease their anger, which has garnered substantial 
public support. This article further contends that the 
economic aspect cannot be overlooked as it illustrates 
how capital punishment may fit the needs of the 
Chinese society. China should therefore retain death 
penalty instead of merely following the trend.
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LAW, FILM, JUSTICE

INTRODUCTION

Law and film often perform their functions in 
ways that echo and reinforce each other. They 
are dominant players in the construction of 
concepts such as subject, community, identity, 

memory, gender roles, justice and truth; they each 
offer major socio-cultural arenas in which collective 
hopes, dreams, beliefs, anxieties and frustrations are 
publicly portrayed, evaluated, and enacted. 

In this essay, I am going to explore the relationship 
between law, film, and justice through a documentary, 
Audrie & Daisy (2016). I argue that filmic intervention, 
particularly in the form of a documentary, operates to 
reveal the failure of the law and the truths which are 
silent in legal documents. Also, filmic intervention 
provides survivors of tragic events with a voice to 
regain their agency and to heal from their trauma 
through storytelling. However, no matter how 
powerful filmic intervention might be in achieving 
justice, it cannot substitute law to achieve justice.  

Law and FilmLaw and Film

BACKGROUND OF THE FILM 

Audrie & Daisy documented the stories of two 
juvenile female victims of two sexual offense cases 
that happened in the United States. 

Audrie Pott was 15 years old when she was sexually 
assaulted by male classmates at a house party in 
Saratoga, California. The boys used markers to 
draw arrows and disrespectful words on her body, 
including on her private parts. They took naked 
pictures of her and circulated them online. After 
Audrie committed suicide eight days after the 
incident, two juvenile boys were charged with two 
counts of felony and one count of misdemeanor for 
sexual battery. As the result of the settlement reached 
from a wrongful death lawsuit brought by Audrie’s 
parents, the boys were required to participate in this 
documentary and were interviewed for 45 minutes. 
Thus the relationship between law and film in this 
documentary is evident. 

Daisy Coleman, the other sexual assault victim 
featured  in this film, was 14 years old when she was 
sexually assaulted by friends of her older brother 

Exploring the Relationship Between Law, Film and 
Justice Through Audrie & Daisy

Jenna Chow
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who invited her for drinks late at night in Maryville, 
Missouri in 2012. The alleged rapist, Matthew 
Barnett, was 17 years old at the time. He was only 
convicted of “endangering the welfare of a child in a 
second degree”, after a prolonged struggle by Daisy 
and her supporters to conduct a re-investigation of 
the crime. 

1. FILMIC INTERVENTION OPERATES TO REVEAL THE 
FAILURE OF THE LAW 
 
Legal proceedings exist to put doubt to rest, to arrive 
at a conclusion based on the evidence; however, 
it is open to more than one interpretation. In the 
judicial domain of rhetoric, the filmmaker looks 
back on  the past and poses questions like “what 
really happened?”. It is a domain of accusing 
or defending, justifying or criticizing previous 
actions. In Audrie & Daisy, directors have posed 
questions to the ‘truths’ articulated within the legal 
system and have revealed the failures of the law in 
serving justice for female sexual assault victims.

The failures of the law underlined by the gender bias 
against female victims in sexual crimes are disclosed 
in almost every level of the legal system in Daisy’s case. 

The failure of the law in the investigation stage is best 
represented by the interview footage of Sheriff Darren 
White in the documentary, whose stance was argued 
by Daisy’s supporters to be in line with the “blame 
the victim” culture. While criticizing Daisy that she 
should be responsible for her action of sneaking into 
others’ homes late at night, he did not question the 
intention of the boys who invited Daisy and Paige 
over for drinks secretly. He also unequivocally 
purported that nothing happened that night which 
qualified as rape as there was a lack of forcible 
compulsion, which is the primary component of rape. 

Also, the film has revealed the prosecution’s 
failure to pursue  justice for Daisy. Given the  
legacy of Barnett’s grandfather as a former state 
representative, the family remains politically 
influential. The interview footage of the Mayor 
commenting that boys of the Maryville baseball team 
of which Barnett was a member, were proud of the 
town, coupled with the prosecution’s manipulation 
of the high burden of proof of rape, highlights 
the patriarchy in action within the legal system.

2. FILMIC INTERVENTION OPERATES TO REVEAL THE TRUTHS 
WHICH ARE NOT AVAIABLE IN LEGAL DOCUMENTS

Films are tools to reveal truths that are not available 
in legal documents and proceedings bound by strict 
evidence rules. They provide a humanistic approach 
to understanding the victims’ stories by touching 
the viewer’s emotions and imagination. Thus, films 
contrast the victims’ truths with the ‘unjust’ legal 
outcome. 

While it is impossible for Audrie to speak to the 
audience, by showing lively and beautiful photos of 
her and interviewing her parents and best friend, 
Amanda, the filmmakers have effectively given Audrie 
a voice. Her mother spoke of her growing up as a 
self-conscious girl. She would wear a camisole under 
a T-shirt to ensure that her bra was not observable. 
Amanda revealed that among male classmates, 
the culture of asking more full-bloomed female 
classmates, including Audrie, for naked photos was 
prevalent. Moreover, chat messages are revealed to 
reflect Audrie’s disappointment and rage towards 
the boys and her despair in the final days of her life. 
Thus, the audience is more likely to empathize and 
rationalize with why Audrie believed her life was over 
and chose to kill herself in response. 

Similar techniques are utilized in representing Daisy’s 
voice. Through animations, the filmmakers have 
effectively revealed that the additional never-ending 
harm to female sexual crime victims experienced 
after their assaults is beyond the reach and control 
of the law. 

3. FILMIC INTERVENTION OPERATES TO HELP SURVIVORS 
REGAIN THEIR AGENCY AND HEAL THEIR TRAUMA

Through her participation in the documentary, Daisy 
was given a chance to confront her past, tell her story 
in front of the camera and exercise her moral agency. 
This role of storytelling is especially significant when 
law, the vehicle for telling a substantial moral tale fails 
to provide a moral account and justice for victims.  
Moreover, it is said that storytelling is a way to deal 
with trauma. By using different kinds of imagery 
and exploring alternative ways of interpreting one’s 
reality, storytelling can provide a sense of hope, 
belonging, and meaning for people in light of their 
traumatic experiences. Daisy has effectively leveraged 
her past trauma and transformed herself from a 
suicidal victim to an advocate of rights for sexual 
crime victims. 

Winter 2021 • Issue 19
   

   
   

   
L

AW
 A

N
D

 F
IL

M



CONCLUSION LIMITATION OF FILMIC INTERVENTION: CAN 
FILMS SUBSTITUE LAW IN ACHIEVING JUSTICE? 

Law films are about achieving justice. However, 
the directors also reveal the limitations of this 
documentary in doing so. The film begins and ends with 
the interview clips of the boys who assaulted Audrie, 
referred to throughout the documentary as John B. 
and John R. Despite signing apology statements, they 
were not apologetic at all. When asked about what he 
learnt about girls, John_B answered with a chuckle, 
“well, girls they gossip… guys are more laid-back and 
don’t really care.” Similar to John_B’s self-centred 
response, John_R simply told the interviewer that he 
has been unhappy since the incident. 

The obligation to participate in a documentary 
does not lead to true remorse of the offenders. The 
filmmakers are implying that without harsher 
punishment from the law, young male offenders may 
never reflect on their culpabilities. 

Lastly, in light of the suicides of Daisy on 4th 
August, 2020 and her mother, Melinda Colman 
on 6th December, 2020, it is sensible to argue that 

films cannot substitute law in achieving justice. It is 
because a judgment is the most authoritative way of 
storytelling, since the weight of justice delivered by a 
legal judgment to victims is incomparable. 

If justice had been done by the law for Daisy 
in the first place, she and her family would not 
have gone through the prolonged campaign for 
a re-investigation of the case, only in return for a 
mild charge of Barnett; and she would not have 
suffered from prolonged cyber bullying and public 
judgements.  Obviously, films can hardly remedy all 
negative consequences of an unjust legal decision.

CONCLUSION 

To conclude, there is an inextricable relationship 
between law, film and justice. The complementary 
effect of filmic intervention is especially powerful 
when the law fails to achieve justice. However, filmic 
intervention is not limitless. It cannot substitute law 
in achieving justice as films cannot substitute law, 
the most authoritative way of storytelling in society.  
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Interpretation of Dworkin's Theory of Law as Integrity 
Through an Analysis of the UK Court of Appeal Case 
of Conway v The Secretary of State (2018)

According to Professor Dworkin ( “Dworkin”) 
in his landmark text Law’s Empire, law 
is a matter of human practice, which is 
interpretive not semantic, as against the 

Hartian conception of law as legal rules and practices, 
which is descriptive and general.  

Law is interpretive because ‘the most general point of 
law - is to establish a justifying connection between 
past political decisions and present coercion.’ Under 
this view of the law, if a judge accepts the settled 
practice of his legal system, then they must, according 
to the doctrine of political responsibility, accept some 
general political theory that justifies these practices. 
The governmental coercion could be restrained by 
law with political morality, such as fairness, justice, 
and reasonableness, etc.

The interpretation is made by means of the 
‘constructive interpretation,’ which is meant to bring 
out the best sense and the best point of human practice. 
The constructive interpretation is built on the concept 
of integrity. Integrity is in itself a legislative and an 
adjudicative principle, and embedded as an ‘internal 
point of view’ of legal practitioners acting as the 
adjudicator in the court. It instructs judges to make 
judicial decisions that fit with the settled law and are 
justifiable with the political morality. It also takes 
account of legal policies which aim at promoting 
a community’s goals. With this fit and justifiable 

approach, it is viewed that judges can always yield 
right answers to the questions of law, even in hard 
cases where the questions of law are unsettled. The 
Dworkin theory therefore is called the theory of law 
as integrity. 

The UK Court of Appeal case of Conway v The 
Secretary of State (“Conway”) is a good illustration 
of the Dworkin theory with the concept of an ‘ideal 
judge.’

In the case, the terminally ill claimant, Mr. Conway, 
appealed, amongst others, that section 2(1) of the 
Suicide Act 1961 (“the 1961 Act”) was an unnecessary 
and disproportionate interference with his private 
rights under Article 8(1) of the European Convention 
for the Protection of Human Rights and Fundamental 
Freedoms (the “Convention”).  He sought a declaration 
of incompatibility of section 2(1) for his intention of 
assisted suicide, in accordance with section 4(2) of 
the Human Rights Act 1998 (“the HRA”).  

The Court adopted Dworkin’s approach when 
deciding the case in the sense that the constructive 
interpretation was applied. As stated above, the 
constructive interpretation is meant to bring out the 
best sense and the best point of human practice rather 
than the straightforward legal history or narration. In 
this context, the Court decided that Section 2(1) of 
the 1961 Act was taken to bear three legitimate aims:

Man Wa Chan
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It protects the weak and vulnerable, especially 
those who are not in a condition to take informed 
decisions against acts intended to end life or to 
assist in ending life.

It protects the moral principle of the sanctity of life 
by preventing an abuse of life.

It protects the trust between doctors and patients by 
preventing such patients from ‘doctor shopping’ to 
satisfy their own preferences.

In order for the Court to adopt the constructive 
interpretation approach, it is necessary for legal 
practitioners to have an ‘argumentative’ state of mind. 
This is necessary because what the law permits and 
forbids depends on the truth of the legal propositions, 
a large part of which cannot be discovered except by 
noting how they can be grounded and defended. The 
indefeasible legal proposition emerges as the true 
meaning of the law. This is why, under Dworkin’s 
theory, court hearings, including the current court 
appeal, are necessary to discover the true meaning of 
law.  

Applying the constructive interpretation also requires 
considering the internal point of view of internal 
participants to the case, as postulated in Dworkin’s 
theory. A point of view of this nature is underpinned 
by the concepts of legal rule, legal principle, and legal 
policy. Therefore, the inclusion of the internal point 
of view element under Dworkin’s theory gives the 
theory a wider scope as opposed to Hart’s theory of 
law, which is limited to the acceptance of legal rules 
and practices. 

Legal rules specify rights that people have, obligations 
that people owe, and legal consequences people must 
face if they violate these rules. They must be applied 
in an all-or-nothing fashion and be accurate enough 
to enumerate all exceptions. When conflicting rules 
arise, the general rule is that they cannot coexist 
unless one is more important than another only 
in the sense that it has a greater role in regulating 
behaviour. According to Dworkin, the decision as to 
which rule is valid, and which rule is abandoned, is 
made by appealing to considerations beyond the rules 
themselves, such as legal principles and more specific 
Acts. 

In Conway, the legal rules in question are section 2(1) 
of the 1961 Act and Article 8(1) of the “Convention.” 
The former perceives assistance with suicide as a 
criminal offence whereas the latter regards the right 
to private life as personal autonomy.  Whilst the two 

legal rules appear to clash, section 2(1) can be applied 
in a way that does not conflict with Article 8(1) due 
to the prescribed statutory exceptions to Article 
8(1), namely the protection of health and morals 
and the protection of the rights of others. Hence, the 
European Court of Human Rights ( “ECHR” ) stated 
that the issue of compatibility of these two legal rules 
is within the margin of appreciation of member states 
and beyond the scope of authority of ECHR.

Therefore the Court was to determine the issue of 
compatibility regarding the two legal rules. They 
had to settle the issue of whether section 2(1) was 
an unnecessary and disproportionate interference 
with the private rights under Article 8(1). The crux 
of the issue of compatibility depended on the relative 
importance of the legal principles of sanctity of life and 
personal autonomy. They both are legal propositions 
of a person’s right and a group’s right respectively, and 
both provide justifications for legal rules. 

The legal principles, as opposed to legal rules, do 
not specify particular rights and obligations. They 
don’t have legal consequences and may not take all 
exceptions into consideration. So, they may conflict 
with each other, and the one which is less important in 
terms of relevancy will be dismissed. In other words, 
officials need only to take the principle into account if 
it is relevant to the situation, and the principle counts 
in favour of but does not necessitate a decision. They 
only have a dimension of relative importance.

The Conway case is a conflict between the legal 
principle of the sanctity of life and the legal principle 
of personal autonomy. As such, according to 
Dworkin, the more important should be taken at the 
sacrifice of the less important, as analogous to Pretty 
v United Kingdom, in which the ECHR stated that 
the more serious the harm involved, the more heavily 
considerations of public health and safety will weigh 
against the countervailing principle of personal 
autonomy. Therefore, in dismissing the claim of Mr. 
Conway, the Divisional Court held, as agreed by 
the Court of Appeal, that the interests of the wider 
community deserved more weight than the individual 
rights of people in the position of Mr. Conway.

Dworkin sharply pointed out that legal principles 
have no objectivity in itself.  Morality will change 
with different moral practices and within different 
jurisdictions. Dworkin called such changes “global 
internal skepticism”, the term in which specifically 
refers to being sceptical about the point or purpose 
of law in general. It follows that these principles can 
change to become virtuous or evil in moral sense, like 
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Nazi law, insofar as it reflects the contemporary moral 
practices, which encourage people to obey and treat 
the law coercion as a right and a duty.

With this in mind, it is not surprising that in Canada, 
which has a different cultural and moral background 
to that of the UK, the Canadian Supreme Court had 
made a diametrically different judgement in the case 
of Carter v Canada (Attorney General), in which 
the Court had struck down certain provisions of the 
Canadian Criminal Code, which prohibited assisted 
suicide as incompatible with the Canadian Charter of 
Rights and Freedoms. 

It may be argued that judges often do not have the 
same conviction of political and moral philosophies 
and the difference will produce different answers 
instead of a right answer. Dworkin’s answer to this 
criticism is that the law as integrity theory does not 
produce an objective right answer to the questions 
of law. The integrity element instead allows for 
disagreements about the law, thus producing a right 
answer in the sense that judges as participants in legal 
practice can derive a correct legal argument from ‘the 
soundness of their convictions’.
Legal arguments over policy is another important 
consideration of adjudicators as they are propositions 
of a community’s goals, such as improvements in the 
economic, political, or social features of a community. 
Since legal arguments of policy are geared for a 
community as a whole, not for litigant parties, they 
cannot be used alone as a legal reasoning.  

Conway saw a collapse of the legal arguments of 
principle and policy. The prohibition of assisted suicide 
protects not only the legal principle of the sanctity 
of life but also the health of others, and prevents the 
spread of the doctor shopping practice. It is because of 
this entanglement of the legal principle and the legal 
policy that the Court of Appeal maintained that the 
Parliament was better suited to decide the controversial 
moral and social issues of assisted suicide rather than 
the court.  

A figurative expression of the law as integrity theory 
to the Conway case pertains to Dworkin’s postulated 
model of the ideal judge, Judge Hercules.

Judge Hercules is capable of accepting most of the 
settled rules of his jurisdiction, of producing theories 
underlying all legal rules and of allowing for controversial 
arguments. When dealing with a hard case, such as the 
aforementioned Conway case or McLoughlin v O’Brian,  
in which the legal decision cannot easily be reached amid 
the interplay of legal rules, legal principles, and legal 

policy, he will first identify all possible interpretations of 
case laws. In Conway, six possible interpretations of the 
law can be made as follows:

Section 2(1) of the 1961 Act is a proportionate 
interference whenever an assistance is provided to 
suicide.

Section 2(1) of the 1961 Act is a proportionate 
interference where the assistance to suicide causes an 
abuse of life in society. 

Section 2(1) of the 1961 Act is a proportionate 
interference where the assistance to suicide causes a 
widespread of doctor shopping.

Section 2(1) of the 1961 Act is a proportionate 
interference when the court considers it fit.

Section 2(1) of the 1961 Act is a proportionate 
interference where the assistance deteriorates the 
sanctity of life and damages the trust between patient 
and doctor.

Section 2(1) of the 1961 Act is a proportionate 
interference upon review by Parliament.

He will then rule out those interpretations that are not 
justified by legal principle or by legal policy. The first four 
interpretations will be taken out: The first interpretation 
is a semantic and not constructive interpretation; The 
second interpretation has concerned only the legal 
argument of morality but not the legal argument of 
policy; The third has concerned the legal argument of 
policy but not the legal arguments of principle; The 
fourth failed to consider the polycentric nature of the 
issue that it is not appropriate for the court to be bound 
by precedent cases.

The remaining legal arguments (interpretation five and 
six) are the correct legal arguments under Dworkin’s 
theory, since they are fit for legal rules and justifiable 
with legal principles, having considered both the 
legal arguments of policy as well as the suitability of 
Parliament.     

The Court of Appeal’s decision was made in the vein 
of the ideal Judge Hercules under Dworkin’s legal 
theory. Under his theory, the legal decision was viewed 
as a perplexity of legal rules, legal principles, and 
legal policies. The judgment of the Conway case took 
greater account of the legal principle of the sanctity of 
life over that of personal autonomy and the collapse of 
the relationship of trust between doctor and patient. 
Applying this rationale, Mr Conway’s appeal for assisted 
suicide was therefore dismissed by the Court. 
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Is a Balance Achieved? The Validity and Standard  
of Review of Self-Judging Reservation Before the 
International Court of Justice (“ICJ”) 

INTRODUCTION

A self-judging reservation confers on a state, which 
is a party to an international legal instrument, 
the discretion to decide unilaterally in particular 
circumstances that it is not obliged to submit to the 
jurisdiction of an international dispute settlement 
body to which it has consented. Accordingly, it 
was warned that potentially, these reservations 
could be abused by states to avoid obligations and 
consequently undermine international cooperation. 
Although self-judging reservations had received 
little consideration in ICJ jurisprudence, the difficult 
questions have always been:- (1) are such reservations 
valid, and (2) how to strike a balance between the 
need to prevent abuse of such reservations and 
respect the legitimate exercise of a state’s discretion? 
This essay argues for the validity of self-judging 
reservations, which should be subject to a good faith 
review proposed by Judge Keith in Djibouti v France.

THE VALIDITY OF SELF-JUDGING RESERVATION

A reservation that qualifies a state’s consent to the ICJ 
jurisdiction, regardless of whether such is given under 
an optional declaration under the ICJ statute or a part 
of a treaty governed by the Veinna Convention on 
the Law of Treaties (“VCLT”), is expressly permitted. 
In the absence of any vitiating factors, and by the 
protection afforded by the reciprocity principle, a 
reservation should, as a starting point, be upheld to 
respect the will of the reserving state party and the 
self-judging nature of a reseration should not make 
a difference.

In the Norwegian Loans Case, a self-judging 
reservation was made by France to exclude the 
ICJ’s jurisdiction over disputed matters that fall 
‘essentially within the national jurisdiction as 
understood by the Government of the French 
Republic’. Judge Lauterpacht, in his famous Separate 

Opinion, challenged the validity of this clause 
for two reasons:- First, it is incompatible with 
Art.36(6) of the ICJ Statute which confers upon the 
court the competence to determine its jurisdiction 
(competence-competence). Second, if the reserving 
party could determine the extent of its obligation, 
there was no legal obligation to undertake, and such 
absence would invalidate a self-judging reservation 
as a legal instrument.

With respect, the two reasons given by his excellency 
challenging the validity of self-judging reservations 
are unsound:-

First, Art.36(6) of the ICJ statute is not compromised 
as it is out of the competence-competence of the 
ICJ to determine what falls under the domestic 
jurisdiction of the reserving state. On this issue, 
Professor Crawford has argued in his commentary 
that Art.36(6) ‘merely requires that the Court should 
be able to make [a decision on its jurisdiction]’. 
Therefore, as long as the reserving state has exercised 
its discretion to determine whether a matter falls 
within the reservation, the court is capable of 
deciding on its jurisdiction on that basis. This is a 
correct position and could be supported by another 
line of justification. 

By the view of Judge Lauterpacht, the Court’s 
competence-competence is compromised if it only 
‘register’ the determination of the reserving state. 
This appears to suggest that the Court should even 
be able to determine whether the matters in dispute 
fall within or is likely to prejudice the reserving states’ 
‘national jurisdiction’, ‘sovereignty’, or ‘security’. This 
view is unlikely to be correct. Under the ICJ statutes, 
the ICJ is a ‘judicial organ’ that exercises jurisdiction 
in all ‘legal disputes’ that concern international law. 
The ICJ has neither the power nor the ability to step 
into the “shoes” of a sovereign state which is best 
positioned to determine the scope of its national 
jurisdiction or security. This is consistent with the 
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ICJ’s view in the Nicaragua case and Professor Schill’s 
view that an international dispute settlement body is 
never authorised to make such a determination for 
a reserving state. Ultimately, insofar as the state’s 
determination remains subject to review by the 
Court, it could not be said that the ICJ’s jurisdiction 
is ousted.  

Judge Lauterpacht’s second reason, appears to be 
premised on the assumption that reservations must 
be invoked maliciously by states. This is a hasty 
generalisation, but in any event, it is still a legitimate 
concern, which nevertheless could be addressed by 
the standards of review explained below. A bigger 
problem with the second reason comes as a practical 
one – if the reservation is invalid as a legal instrument, 
what is the consequence? Does it also invalidate 
other parts of the legal instruments, or could the ICJ 
merely disregard the invalid reservation and hold the 
reserving state to the remainder? If it is the former 
situation, the ICJ would lack jurisdiction as there is 
no enforceable legal instrument between the party 
states from the outset. This is undesirable and is 
probably not a result that Judge Lauterpacht would 
have intended, as it would allow the reserving party 
to avoid its legal obligation thoroughly. 

The latter situation is appealing but wrong in 
principle. The Lotus case provides the long-
established and accepted principle of parties’ consent 
as fundamental to the jurisdiction of international 
courts. Professor Crawford correctly pointed out 
that, while a reservation serves as both a qualification 
and an inseparable element of consent, its severance 
would fundamentally alter the nature of the consent, 
rendering it incapable of conferring jurisdiction.  
Meanwhile, practically speaking, if the court is 
allowed to hold a state to its jurisdiction regardless 
of its reservation, the other states could consider the 
court’s jurisdiction as compulsory upon the entry of 
a legal instrument, which they would avoid doing 
so in the future. This leads to the undermining of 
international cooperation, that Judge Lauterpacht 
had wished to avoid.  

Therefore, as a matter of law, policy and practicality, 
a self-judging reservation should remain valid from 
the outset without compromising Art.36(6) of the ICJ 
statute. If a self-judging reservation should be upheld 
to respect the state’s will and fully appreciate its 
consent to the ICJ jurisdiction in the broad view, the 
next question to consider is how to prevent its abuse.  

DECISION IN DJIBOUTI V FRANCE

Although Djibouti v France does not focus 
on discussing self-judging reservations to the 
jurisdiction of ICJ particularly, it is the only decision 
of the court that explored self-judging clauses more 
than giving a ‘passing reference’ in jurisprudence of 
the ICJ. In this case, Djibouti relied on the ‘Mutual 
Assistance Convention’ in requesting France to 
execute a letter rogatory. Relying on Art.2(c) of the 
Convention, France rejected the request because 
compliance would jeopardise the state’s sovereignty, 
security, ordre public, or other essential interests. 

In the majority judgment, the Court held that France 
should exercise the wide discretion conferred by 
Art.2(c) in good faith, a principle codified in Art.26 
of the VCLT, which requires France to establish 
reason(s) for refusing to execute the letter rogatory. 
The Court found that France exercised the discretion 
in good faith. In his separate declaration, Judge Keith 
considered that the determination of France should 
not only be reviewed under the principle of good 
faith but also the principles against abuse of rights 
and misuse of power. Judge Keith ruled that when 
a State agency is exercising its discretion, it must 
adhere to the purposes of the conferred discretion 
and disregard any improper purposes or irrelevant 
factors. This approach seems to be closely related to 
the grounds of judicial review against administrative 
decisions in domestic common law systems and 
probably owes much to Judge Keith’s judicial career 
in New Zealand.

There is no detailed elaboration in the majority 
judgment concerning what concrete questions to 
be asked in the good faith review. Also, it seems 
easy to find good faith as long as there is one of the 
many reasons advanced by the reserving state falls 
within the self-judging exceptions. Referred to as a 
‘touch and feel’ type of test, such a review is deemed 
too flexible and grants the ICJ too much discretion. 
If a state ‘dress up’ its decision which is motivated 
improperly otherwise as one that falls within a self-
judging exception in good faith, then in the absence 
of concrete review criteria, it is unlikely that the 
Court could respect the states’ exercise of legitimate 
discretions and prevent abuse of the discretion. 
Therefore, to balance between respecting the exercise 
of legitimate discretion by states and preventing abuse 
of the self-judging exceptions, the concretisation of 
the good faith review appears to be the only solution. 

As elaborated above, the ICJ does not have the 
judicial capacity to step into the shoes of the states 
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of the states and should not, in principle, examine the 
merits of the state’s exercise of discretion. However, 
this does not preclude the Court from asking the 
legal questions proposed by Judge Keith regarding 
the purpose of the international legal instrument 
in question and whether the states had properly 
considered such purpose and factors relevant to 
it. These concrete questions could help the Court 
better scrutinise and more accurately distinguish 
between the exercise of discretion by states for 
improper purposes and those with legitimate causes. 
Nevertheless, what amounts to a relevant factor of 
consideration in exercising the discretion should 
be decided, with flexibility, under the particular 
circumstances of each case. Therefore, although 
reduced, the risk carried by the abovementioned 
“touch and feel” type of test, still exists. It is necessary 
to concretise the good faith review proposed by Judge 
Keith to guard against such a risk.        
 
My suggestion is to supplement the good faith 
review with more grounds of judicial review from 
common law, rather than only considering ‘relevant 
factors’ and ‘proper purpose’. For instance, the ICJ 
may examine past instances of the state invoking 
the self-judging discretion to determine if it is being 
exercised ‘fettered’. The ICJ could also consider 
whether the reserving state has given any promise 
to the other state party that gives rise to a ‘legitimate 
expectation’. Furthermore, the ICJ could consider if 
the state has misunderstood or mistaken any material 
fact when exercising its discretion. At the same time, 
‘proportionality’ could always remain a relevant 
factor if the state’s exercise of discretion could 
potentially compromise any human rights. This is by 

no means an exhaustive list of suggestions. Given that 
there is no reason in principle to bar the adoption of 
grounds of review from domestic judicial systems 
to international tribunals, and the rationale for 
reviewing the exercise of discretion parallels in these 
two levels. It is appropriate for the ICJ to keep adopting 
other grounds of judicial review from domestic 
judicial systems to strengthen the good faith review.  

CONCLUSION

As a judicial organ, the ICJ is neither authorised nor 
capable of determining what is within a reserving 
state’s national jurisdiction, sovereignty, or security. 
If it does not fall within the court’s competence-
competence to so determine, Art.36(6) of the ICJ 
Statute is not compromised. Ultimately, if invalidating 
a self-judging reservation will invalidate the entire 
legal instrument, including the consent towards 
the Court’s jurisdiction, there will be no practical 
reason for doing so and the reservation should be 
upheld. Nevertheless, in upholding a self-judging 
reservation, the risk of abusing it should be avoided 
and balanced with the need to respect the state’s 
exercise of legitimation discretion. In this regard, 
the ICJ proposed a good faith review in Djibouti v 
France. The concrete questions to be asked in such 
review, which resemble the grounds of judicial 
review from domestic legal systems, were proposed 
by Judge Keith. It seems that a balance could be 
better tipped under Judge Keith’s review and should 
be strengthened further by adopting more grounds of 
judicial review from domestic legal systems.  
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CLARIFYING THE GROUNDS OF JUDICIAL REVIEW

In an appeal hearing that took place on 13th 
September 2021, the Court of Appeal has upheld 
the decision in the case of Q , R and Henry 
Edward Tse v Commissioner of Registration 

[2019] HKCFI 295. It was ruled that transgender 
people in the city cannot change the gender on 
their identity cards without undergoing full sex 
reassignment surgery (SRS). 

Article 2(2) of the ICESCR obliges the HKSAR 
to guarantee that the rights enunciated in the 
Covenant will be exercised without discrimination 
of any kind as to race, colour, sex, language, religion, 
political or other opinion, national or social origin, 
property, birth or other status. Differential treatment 
based on prohibited grounds will not be viewed as 
discriminatory if the justification for differentiation 
is reasonable and objective. This will include an 
assessment as to whether the aim and effects of the 
measures are legitimate, compatible with the nature 
of the Covenant rights and solely for the purpose of 
promoting the general welfare in a democratic society. 

There must be a clear and reasonable relationship of 
proportionality between the aim sought to be realized 
and the measures and their effects. The notion of 
proportionality is now part and parcel of human rights 
law. The achievement of such a balance necessarily 

requires considerations of proportionality. 

FACTS OF THE INITIAL HEARING 

The applicants challenged the Commissioner’s 
respective refusal decisions (“the Decisions”) and the 
Policy (specifically the Challenged Requirements) to 
be unlawful on the grounds that:

(1) They are unconstitutional as they amount to an 
arbitrary and disproportionate infringement of the 
applicants’ right to privacy protected under Article 14 
of the Hong Kong Bill of Rights (“BOR 14”) (“Ground 
1”).

(2) They are unconstitutional as they infringe the 
applicants’ right not to be subjected to cruel, inhuman 
or degrading treatment (in conjunction with the right 
to privacy), in breach of Article 3 of the Hong Kong 
Bill of Rights (“BOR 3”) (in conjunction with BOR 
14) (“Ground 2”).

(3) They constitute indirect discrimination under 
section 5(1)(b) of the Sex Discrimination Ordinance 
(Cap 480) (“the SDO”) and are therefore unlawful 
under section 38(1) of the SDO (“Ground 3”). 

Re-establishing the Proportionality Principle, a 
Ground of Judicial Review, in Relation to Sex-
reassignment Surgery
Joyce Chung
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REASONING BY COURT OF APPEAL

In the appeal hearing, the principle of proportionality 
in human rights law was addressed inter alia. 

It was affirmed that the right to privacy is not an 
absolute one, but that any restriction can only be 
lawful if it satisfies the proportionality test. 

It was clarified that the SRS Policy satisfied the 
proportionality test. Firstly, the SRS requirement was 
rationally connected to a legitimate aim. 

It was held that since the change of the sex entry on 
HKIC had wider public interest and did not only 
concern private right of the transgender persons, the 
SRS Requirement was clearly rationally connected to 
the legitimate aim (paragraphs 17-29).

The Commissioner had to engage in a balancing 
exercise against the competing private and public 
interests, so it was legitimate for the Commissioner 
to establish a clear objective administrative guideline 
for the registration officers to decide whether an 
application for change of gender on the HKIC was to 
be accepted (“legitimate aim”). 

Given the significant and wide impact on public 
interests, the Court was satisfied that a reasonable 
balance was struck by the SRS Policy between the 
benefits of the SRS Requirement and the inroads 
made to the Applicants’ right (paragraph 77). 

IMPLICATIONS ON FUTURE CLAIMS 

In the Court of First Instance, it was mentioned 
that “recognition of transsexualism as a psychiatric 
disorder has been accompanied by the development 
of sophisticated techniques of medical treatment. 
The anatomical appearance of the body can 
be substantially altered, by forms of treatment 
which are permissible as well as possible. It is in 
these changed circumstances that society is now 
facing the question of how far it is prepared to 
go to alleviate the plight of the small minority of 
people who suffer from this medical condition. 
Should self-perceived gender be recognised?”

This CFA decision reaffirms the principles laid 
out in Fok Chun Wa v Hospital Authority (2012), 
which also concerns issues that are considered 
to have a ‘significant impact’ on other members 
of society, or that has matters concerning social-
economic issues. In these cases, it has been 
established that policy considerations are best left 
to the executive, legislative and other authorities. 
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Reskilling and Redundancy: How Does Technology 
Affect Employment?
Natalie Chan

INTRODUCTION

In the face of continual digitisation and 
automation, many of the jobs we know now 
may be at risk of becoming unrecognisable 
in the coming decade – if not obsolete. The 

ensuing ‘reskilling emergency’ is estimated to have 
far-reaching implications, with the OECD predicting 
that more than 1 billion jobs (making up almost one-
third of all jobs worldwide) will likely be transformed 
by technology over the next ten years. This brings to 
light important questions on employment protection, 
given the risk of an unjust transition where such 
protections are insufficient or inappropriate. In order 
to understand the issues at stake, this article first 
provides contextual background on the reskilling 
emergency, then outlines the applicable law on 
redundancy in Hong Kong. Finally, it concludes by 
suggesting the legal implications of ‘technological 
unemployment’. 

1. THE RESKILLING EMERGENCY 

The tensions between technological advancement and 
labour protection has existed long before digitisation. 
From the mechanisation of textiles production and to 
the impoverishment of artisan weavers, technological 
innovation has always led to both the creation 
and obsolescence of labour. However, the Fourth 
Industrial Revolution may be unique in the sheer 
scale and pace at which automation and machine 
intelligence has challenged job security. For instance, 
it was estimated that 400,000 jobs were lost to 
automation in U.S. factories from 1990 to 2007. Closer 
to home, a local thinktank found in 2018 that 28% of 
all Hong Kong jobs were vulnerable to automation, 
with the Government’s Human Resources Planning 
Commission estimating in 2021 that, on average, 
46% of tasks in the Hong Kong workforce could be 
automated. Along with wider macro-environmental 
factors (e.g., COVID-19 pandemic, ageing 
populations) and conflicting interests (i.e., between 
employer flexibility and employment protection), it is 

evident that the task of regulating labour relations 
can be complex under such fast-changing conditions. 

2. HONG KONG EMPLOYMENT LAW 

Whether or not employers should be responsible for 
redeploying existing talent whose roles have been 
displaced by automation, the legal questions on 
reskilling are more narrowly construed. In particular, 
it concerns the employee’s entitlement to severance 
pay upon dismissal. There is no requirement in 
Hong Kong law obliging an employer to consult 
their employees pending dismissal, nor to show that 
redundancy applied other non-dismissed workers 
holding similar positions.

For the purposes of a dismissal lawfully constituted, 
Part VA of the EO provides that severance pay is 
payable where: (i) employee has been employed under 
a continuous contract of no less than 24-months; and 
is (ii) dismissed by reason of redundancy or lay off; 
(iii) provided that the employee does not fall within 
an excluded class. The second condition makes a 
distinction between two kinds of dismissal: first of 
which is termination by reason of redundancy, the 
second by reason of lay-off – the difference of which 
is one of quality versus quantity. Specifically, a lay-
off applies mostly to piece-rated workers, where 
an employee’s remuneration is dependent on the 
work provided by the employer (thus quantitative), 
whereas redundancy relates more broadly to 
circumstances where the employer’s business has, 
or intends to, cease (hence, qualitative). Considering 
the increasing digitisation and implementation of AI 
in the workplace, the changing nature of work and 
ensuing reskilling crisis will likely fall into the latter 
category of redundancy.

Whether redundancy has taken place may itself be 
unclear. According to statute, redundancy occurs 
where the dismissal can be attributed to one of 
two situations: (a) where the employer ceased or 
intends to cease business for which the employee 

Editor’s ColumnEditor’s Column
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was employed or in the place where the employee 
was employed, and (b) where the requirements for 
the employees to carry out work of a particular kind 
has or will be expected to cease or diminish. However, 
applying this statutory definition to facts may not be 
so straightforward, as evidenced by case law. 

In Hong Kong & China Gas Co Ltd v Wong Yuen 
Kwong, the dispute concerned an employee’s eligibility 
for severance pay after being transferred to non-shift 
work with no allowance entitlement. In deciding 
whether this rendered the employee redundant, the 
court held that ‘work of a particular kind’ ceased to 
be available when the employer’s business no longer 
required semi-shifters at the place of work was closed 
down – even if the employee was subsequently offered 
work as a daily shift worker. The distinction between 
the two shifts was such that the court ‘inevitably’ 
found that the employee was constructively dismissed 
after such workers were no longer required at the 
employer’s plant. Ambiguity in applying the statutory 
definition may be seen from the judge’s initial 
conclusion that a change in shift did not terminate 
the employment relationship, as that the employee 
could have chosen to continue working at the plant, 
merely in a different capacity. This was immediately 
reconsidered, however, with the judgment concluding 
that the two shifts were simply ‘different.’ No further 
elaboration was given on the reasons nor extent of 
how different the two employment responsibilities 
must be before it is capable of rendering an employee 
constructively dismissed and redundant. Presumably, 
this was because the tribunal’s findings of fact were 
sufficient to demonstrate the disparity and to which 
the court is precluded from interfering.

Moreover, where an employee has been re-deployed 
or where the employer offers a change in employment 
terms due to business reorganisation, it may be 
incumbent on the employee to accept these changes 
in order to be entitled to severance payment. This, 
however, depends on whether the employee’s 
refusal was ‘reasonable’ and whether the terms of 
the contract are any less favourable than under the 
previous contract – both of which are fact-dependent 
and determined by case law, as the EO provides no 
guidance on what amounts to an ‘unreasonable 
refusal.’

3. LEGAL IMPLICATIONS OF TECHNOLOGICAL 
UNEMPLOYMENT 

Proper severance of an employment relationship 
carries implications for both the employer and 

employee as to their mutual responsibilities and 
liabilities. As businesses undergo both economic 
stress and transformation, such as during the 
COVID-19 pandemic, these changes will likely be 
dominated by the wider trends of digitisation and 
substitution of human labour with technology. As 
such, technological unemployment provokes deeper 
questions of inequality and job insecurity where 
workers do not have sufficient access to reskilling and 
upskilling resources. 

Part of this issue lies in determining the employee’s 
legal rights and entitlements upon being redundant. 
By demanding that the employer internalise the 
social cost of unemployment, severance pay acts as 
an employment protection mechanism to encourage 
the re-deployment of existing workers within an 
employment’s business, or to otherwise compensate 
the worker and soften the blow of involuntary 
termination. Whether this will be effective enough 
to address the reskilling issue is questionable. For 
instance, research on career development has shown 
that reskilling efforts may not have been incisive 
enough to aid those affected by the pandemic. 
Reasons for the lacklustre results may be put down to 
the fact that unemployed workers were less likely able 
to afford reskilling opportunities, while employed 
salaried workers are less likely to access reskilling 
tools due to a lack of time and increased workload 
during the pandemic. Therefore, while severance 
payment upon redundancy may help safeguard 
employment and alleviate the effects of technological 
unemployment, it is clearly not the entire solution.  

The other part of the issue remains in the realm of 
social policy. Recommendations for alleviating the 
reskilling emergency have largely focused on creating 
greater opportunities for upskilling and reskilling – 
such as through private-public collaboration, or even 
by imposing a tax on robots to safeguard human 
work in the long term. So far, much of the reskilling 
responsibility in Hong Kong has been borne by the 
Employees Retraining Board, with the launching 
of the ‘Love Upgrading Special Scheme’ during 
the pandemic. Though some have suggested that it 
should be the employer’s responsibility to equip 
employees with digital skills and to bridge the skills 
gap, it may not be prudent for the law to interfere with 
a decision that is so fundamentally commercial. On 
the whole, the role of law in apportioning employer 
responsibility for the reskilling emergency remains 
to be seen, though it may be wise to investigate this 
problem sooner rather than later. 
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China’s Data Security Law — A New Fabric in the 
Digital Regulatory Regime
Peter Pan

Editor’s ColumnEditor’s Column

The Data Security Law of the People’s Republic 
of China (“DSL”) took effect in September 2021. 
China’s data compliance regime now primarily 
derives from three major national statutes, namely 
the DSL, the Cybersecurity Law 2017 (“CSL”), and 
the Personal Information Protection Law 2017 
(“PIPL”). For the first time, DSL has introduced 
extraterritorial applicability and deterrent high 
sanctions similar to the European regime under the 
General Data Protection Regulation. It regulates 
data processing activities outside China that may 
threaten national security or violate Chinese citizen’s 
rights and increases the fines up to 10 million RMB. 

NATIONAL CORE DATA  

China’s regulatory philosophy has been to afford 
different levels of protection for data of different 
significance. In 2017, CSL established a special 
category of ‘Important Data’ and set distinguished 
protection requirements. DSL has followed suit 
and singled out a new category of critical data — 
‘National Core Data’ (“NCD”). NCD is vaguely 
defined as information relating to national security 
and major public interest, which shall enjoy a higher 
level of protection than ‘Important Data’. As we 
have seen in the approach of CSL’s implementation, 
subsidiary regulations in the near future may fill in 
the gap for widely-defined statutory language in the 
DSL.

CROSS-BORDER DATA TRANSFER  

Before the introduction of DSL, digital businesses 
and tech communities have expected a tightening 
regulation against transferring their Chinese 
data abroad. Contrary to popular beliefs, DSL 
consolidates the existing compliance requirements 
regarding cross-border data transfer under CSL and 
its subsidiary regulations and does nothing more 
than maintaining the status quo. It distinguishes 
between the compliance requirement for Critical 
Information Infrastructure Operators (“CIIOs”) 
and non-CIIOs, further confirming the position for 
personal information protection under PIPL. It also 
requires domestic approval before operators supply 
data to overseas authorities or courts. 

BUSINESS OPPORTUNITIES

In clearer terms, DSL expresses the aim of promoting 
the development and use of data as a key factor 
in the digital economy. One can expect continued 
business opportunities for digital businesses in 
China with the addition of this new fabric. 
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1How did you first become involved with 
the Law Society? 

I was qualified in 1997 before the handover, and 
then I became a member of the Law Society of 
Hong Kong. If you want to practice as a solicitor 
in Hong Kong, you need to be a member of the 
Law Society. At that time, I wanted to learn more 
about the governing body of all the solicitors. But 
interestingly, I started with some sports activities. 
It was roughly around the time of 1999 or 2000, I 
joined the soccer team of the Law Society and then 
played with my fellow members and participated 
in soccer matches, for example, against Macau 
Bar Association. Then, I started to join more 
committees, for example, the International Legal 
Affairs Committee, then the Standing Committee 
on External Affairs, and then up. It was a gradual 
process. I, therefore, encourage young law students 
to start their interaction with the Law Society 
sooner rather than later.

2 What are the main responsibilities of the 
Law Society?

The Law Society of Hong Kong is the governing 
body of all the solicitors in Hong Kong. We have a 
Council comprising 20 Council members. They are 
all directly elected by our members. The 20 Council 
members then elect the President and the Vice-
Presidents among themselves. So, the Council is the 
highest governing body of the Law Society. Under 
the Council, six Standing Committees are dealing 
with different aspects of the Law Society’s work, 

including Compliance, Standards and Development, 
Member Services, External Affairs, Practitioners 
Affairs, and Policy and Resources. There are more 
than 100 subcommittees. As of 31st December 2021, 
the total number of members is 12,795, and 11,235 
of them have practicing certificates. If you want to 
practice as a solicitor, you do need to maintain a 
practicing certificate, which will be renewed on an 
annual basis. In addition, almost a quarter of our total 
members are now working in-house in companies 
and corporations as internal legal advisors. They 
do not need to maintain a practicing certificate, but 
many of them still do.

It is a big organization. We have over 100 full-time staff 
at the secretariat who work full time very diligently 
to take care of the Law Society, official businesses, 
and the Council. The 20 Council members and all 
the committee members, including myself, are all 
doing pro-bono work here. We have our full-time 
job outside, but we serve the Law Society in our spare 
time voluntarily. It is a very demanding job to juggle 
between the two tasks. Take me as an example, I am 
still a part-time consultant of a local law firm, and 
I have not been back in my law firm even once this 
week. To be honest, I have spent more than 90 percent 
of my time here at the Law Society, and less than 10 
percent of my time on my other work. Although 
working at the Law Society is pro bono, it is a very 
meaningful and important duty. I guess that is what 
people call “with authority comes responsibility”. We 
have a very dedicated Council and full-time staff to 
help run the Law Society.
 

Law Society of Hong Kong Interview

FeatureFeature

Interview with Mr. C.M. Chan (President of the Law Society of Hong Kong)
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There are two main aspects of functions of the Law 
Society. The first part is the regulatory function. The 
Law Society is a self-regulatory professional body. It 
issues licenses basically to all solicitors. Moreover, 
there are currently 942 local law firms in Hong Kong, 
and every single one of them has to register with the 
Law Society before they can commence practice. The 
regulatory side of the Law Society plays a continuous 
and crucial role in issuing licenses and monitoring the 
law firms and individual solicitors in terms of their 
conduct. Several professional guides are guiding the 
way how a solicitor at the law firm should behave. For 
example, the Solicitors’ Account Rules regulate how 
the solicitor should treat their accounts within their 
law firms, so the regulatory side is a very important 
and burdensome duty of the Law Society.
 
On the other side, six Standing Committees are dealing 
with different affairs. For example, the Standing 
Committee on External Affairs is responsible for the 
public image of the Law Society and its relationship 
with other professional bodies and stakeholders, 
including the government and even the central 
authorities, and also international legal organizations. 
When the government introduces a bill, more often 
than not, they would come to us for comments before 
they introduce it into the Legislative Council. We have 
specialist committees to deal with different aspects of 
law, ranging from civil litigation, criminal litigation, 
matrimonial law, land law, corporate finance, and 
probate wills, you name it. And of course, you can say 
we are a trade union and we look after our members’ 
benefits and well-being. These are all essential for the 
operation of the Law Society.

3 As you put it, there are a lot that you have 
to deal with to run the Law Society, such 
as upholding the regulatory function and 

managing external relations. The work can be 
challenging and you need to put in long hours. 
What made you decide to become the President 
of the Law Society? 

I think it is a duty call. You join the profession 
because you love the profession. The reason for 
choosing law as a career is another long topic 
we can talk about. But I consider becoming the 
President of the Law Society to be the pinnacle 
of one’s career. Not only do you like the practice 
of law, but you also enjoy the regulatory side and 
the more macro aspects other than practicing law 
itself. It is the giving back to the society that drove 
me to do this.

4 You mentioned that ‘unity is the key to 
a strong profession’ in your inaugural 
message of October 2021, what are the 

main objectives that you want to achieve as the 
President of the Law Society in 2022? What 
have you found most challenging so far? 

It is a good question. I still stand by what I said 
– unity is important. We are a big organization 
with over 12,000 members and they are bound to 
have different views. The membership of the Law 
Society, to a certain extent, reflects the general 
views of the public. Especially lawyers, they can 
have very different views on the same matter. 
While I am duty-bound to listen to different views, 
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we still need to move on and make decisions at the 
end of the day to proceed with our business. 
 
When I said unity, I did not mean that I will be 
able to convince every single member to agree with 
my views. But at least I promise that I will listen 
to different views when I make decisions. And of 
course, Hong Kong is at crossroads. We are facing 
challenging times: (1) Social arrest that started in 
2019; (2) Promulgation of the National Security 
Law; (3) Improvement of the Electoral System; 
(4) and of course, COVID-19. These are all the 
unprecedented challenges that my predecessors 
did not have to face. 
 
These challenges made my role even more difficult, 
which is why I come back to my point about unity. 
Without the support of my members, it will be very 
difficult for me to bring forward the work of the 
Law Society. With that being said, at least I will try 
to accommodate all reasonable requests. 

5 What relief measures do the Law Society 
have in place for members during the 
pandemic? 

The Law Society has made every effort to 
assist our members in dealing with pandemic-
related challenges. For instance, we reduced 
the membership and practising certificate fees 
respectively from HK$800 to HK$100 and from 
HK$6,500 to HK$1,950. Members’ contributions 
to the Solicitors’ Professional Indemnity Scheme 
for the year 2020/21 were also reduced by 80%. 
Another relief measure is to generally waive the 
Continuing Professional Development course fees 
for 2020, except for some special courses. 

In general, the Law Society provided guidance 
on practice management issues arising from 
the outbreak of the pandemic, including the 
formulation of a disaster recovery plan. We kept 
a close liaison with the Judiciary reflecting views 
of members on general adjournment of court 
proceedings and on the need to have a long-term 
strategy to deal with a possible prolonged outbreak 
of COVID-19. Certainly, we also distributed free 
surgical masks to members and a total of 718 
firms and 2,824 members benefited from this 
arrangement. 
The Law Society sought to maintain a prominent 
presence through actively hosting our annual 
flagship events online, such as the Belt and Road 
Conference, as well as participating in different 
virtual events such as the LAWASIA Conference in 

September. Even though physical events were mostly 
cancelled throughout the year, we tried to bridge the 
gaps and help our members pragmatically. 

6 The first inaugural GBA Legal Professional 
Examination was held in July 2021, how 
do you see the impact of the GBA Legal 

Professional Examination on the legal market and 
practitioners in Hong Kong? Is the Law Society 
currently working on any projects in terms of the 
GBA and BRI initiatives and how will these policy 
initiatives and legal developments affect the legal 
market and practitioners in Hong Kong?

THE IMPACT OF THE GBA LEGAL PROFESSIONAL EXAM 

The GBA legal professional exam was held in 
July 2021. First of all, this exam is an important 
breakthrough from my point of view. The Law Society 
was one of the proposers back at least ten years ago. 
We diligently advocated the Hong Kong government 
and the Central government to allow limited practice 
for Hong Kong lawyers. I am so glad that we have 
now achieved this. The central authority and the State 
Council eventually announced this plan in 2020. It is 
a pilot scheme for three years only. The first batch of 
candidates are still undergoing training as we speak 
and they are not yet qualified in practicing in GBA 
yet, so we are yet to see the full impact. But this steps 
in the right direction, at least in our point of view, 
in terms of enhancing Hong Kong as a regional legal 
and dispute resolution hub. Just put simply, Hong 
Kong-qualified solicitors are common-law trained 
lawyers. Once they get the GBA practice licenses, it 
means that they can practice in China which is a civil 
law jurisdiction. With that dual qualification, Hong 
Kong solicitors are now best positioned to advise 
international clients if they want to do inbound 
activities into China, or outbound when China state-
owned enterprises or private entities want to invest 
in overseas countries. A Hong Kong solicitor with a 
GBA qualification can provide a one-stop-shop for 
inbound activities and outbound investments. This is 
a very positive step.

INITIATIVES: GREATER CHINA LEGAL AFFAIRS COMMITTEE 
AND CROSS STRAIT FOUR REGIONS YOUNG LAWYERS 
FORUM

As I said, the Law Society has over 100 committees, 
and one of them is called the “Greater China Legal 
Affairs Committee”. The committee looks after 
our relationship with our Mainland counterparts, 
including the lawyer’s associations in the Mainland, 
Taiwan, and Macau. Under that particular committee, 
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people also like to take the New York Bar Exam or 
California Bar Exam. I always encourage young 
members and students to strengthen their skill set, 
and getting additional qualifications will enhance 
your competitiveness. This GBA exam is especially 
new and novel, and because it is not a common law 
jurisdiction, it is particularly attractive from the 
eyes of a lay client.

8 How does the Law Society coordinate the 
general development of the legal field, 
including but not limited to the responses 

to legal technological advancements and legal 
education? Are there plans to further integrate 
technology into the Law Society’s functions and 
responsibilities (for instance, in its regulatory 
role)? Do you think that it will become necessary 
to do so? 

We have a special committee called the “InnoTech 
Committee of the Law Society.” The Committee is 
tasked with looking into ways to improve law firms’ 
practices from the technological advancement 

we undertake several programs such as seminars, 
forums, and study tours catered for our members 
as well as our counterparts for training and mutual 
understanding. There is also a flagship program 
called Cross-Strait Four Regions Young Lawyers 
Forum. It is a program in which young lawyers 
from Mainland, Taiwan, Macau, and Hong Kong 
gather together, before the pandemic, once a year 
in Hong Kong for a two-day program to discuss 
different aspects of the law and comparative studies 
within the four jurisdictions. During the pandemic, 
the program continues in virtual format.  It is a 
very successful flagship program, possibly the only 
forum that can involve lawyers from “cross-strait 
four regions”. We have been doing this forum for 
11 years.

INITIATIVES: JOINT MEETING MECHHANISM OF LAW 
ASSOCIATIONS WITH THE GREATER BAY AREA

The Law Society of Hong Kong signed a 
memorandum with lawyers’ associations in the 
Greater Bay Area in December 2018. The nine cities 
within the GBA all have their lawyers’ associations, 
including Guangzhou, Shenzhen, Zhuhai, Foshan, 
Huizhou, Dongguan, Zhongshan, Jiangmen, and 
Zhaoqing, plus Hong Kong and Macau. Since 
signing the memorandum by the heads of these 
eleven law associations in 2018, a joint meeting 
system has been started. The eleven heads of the 
associations meet quarterly.  The last meeting 
was held in January 2022, which covered areas of 
mutual concern and proved to be very useful and 
constructive.

7 As you are qualified in both Hong Kong 
and England & Wales, do you think that 
there is an increasing pressure for students 

to become multi-jurisdictional practitioners? Is 
this a trend and will it become a necessity? 

Interestingly, you used the word “pressure,” but I 
would not say so. I think it is always beneficial to 
law students and lawyers to enhance our skillset. 
So just imagine I am the boss and I am giving an 
interview to candidates. On the premise that all 
candidates have equal abilities, but if one of them 
has an additional skill set, then obviously he or she 
will prevail over the other. It is not a pressure, but 
it gives you a competitive edge if you can qualify to 
practice in more than one jurisdiction. In any event, 
that is the strength of Hong Kong lawyers all along. 
Many of us are dual qualified. England and Wales 
is the most common jurisdiction as part of this 
dual qualification, followed by Australia. Recently, 
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point of view. I agree that lawyers and law firms 
should equip themselves with the necessary skills 
to be up to date.
 
Just to give you a recent example, I do a lot of wealth 
management work. I act for well-off individuals to 
do tax planning, succession planning, and wealth 
management. Last week, a client of mine asked me 
to look into the opportunity of NFT and Bitcoin. I 
did not know at all before that meeting. I needed 
to do a lot of research with my assistant to give a 
fair comment on the legal implications of setting 
aside a percentage of your assets into this set of 
newfound interests. Duty-bound to assess the legal 
implication, lawyers tend to look at investment 
issues differently from economists and investment 
advisers - we look at the risk and fallback. What 
is the worst-case scenario? What are the legal 
consequences? If there is a default on one party, 
how many parties are involved in the issuance of 
a bitcoin? So, these are the questions that lawyers 
ask. You do need to keep yourself up to speed with 
the new types of investments and technology as a 
whole.
 
Moreover, there is a trend that on the commercial 
side of our practice, they tend to use A.I. more and 
more. A friend of mine told me that they can use 
computer-generated documentation for a Merger 
and Acquisition deal. So we need to ask ourselves 
as lawyers, what is our future role if A.I. is more 
and more common in our practice? These are very 
interesting and important. We had held several 
seminars on the future of law itself in terms of 
technology, and please do check out our website, 
where you will find information about different 
seminars we hold in this regard from time to time.

9 What, in your opinion, makes Hong Kong 
an attractive jurisdiction in terms of its 
legal services and what role do you think 

the Law Society plays in maintaining Hong 
Kong’s competitive legal industry? 

ONE COUNTRY TWO SYSTEMS AND THE COMMON LAW 

The most important attribute would be our 
‘one country two systems’. This is truly unique. 
Hong Kong is the only common law jurisdiction 
in the whole of China and this uniqueness is 
irreplaceable. Some people say that Hong Kong is 
just another Chinese city, but I disagree. Our legal 
system - in addition to some other advantages 
such as our currency exchange system and 
bilingualism - are all key reasons for the success 

of Hong Kong’s legal industry. But if you ask me, 
the common law tradition in Hong Kong is the 
most cherished heritage that we should retain. 
Because of our international outlook, Hong Kong 
legal professionals have always had a strong ability 
in handling international matters, such as cross-
border transactions. As I have mentioned, we have 
over 12,000 members and roughly 1,500 registered 
foreign lawyers. The Law Society of Hong Kong 
adopts a very open-door policy in welcoming 
foreign lawyers to come to Hong Kong and register 
with us as ‘registered foreign lawyers’ working in 
‘registered foreign law firms’. The beauty of this is 
that registered foreign lawyers are not allowed to 
practice Hong Kong law, so they are not in direct 
competition with our members, but they enhance 
Hong Kong’s general legal capability. For instance, 
a French lawyer may come to Hong Kong and 
practice French law. As I mentioned, there are 
around 1,500 registered foreign lawyers coming 
from 34 different jurisdictions. This makes Hong 
Kong very attractive because if you wish to do a 
cross-border deal, the chances are you will need to 
involve two to three jurisdictions at the same time. 
The fact that these foreign lawyers are all located 
in Hong Kong means that you can find all types of 
legal services at the same time in a single deal and 
this is a very competitive edge of Hong Kong itself.

JUDICIAL INDEPENDENCE 

I think that I should also mention several indexes 
and this would relate to the importance of an 
independent judiciary. I have mentioned this 
a few days ago at the Opening of the Legal Year, 
which I believe is the cornerstone of Hong Kong’s 
success. In the World Economic Forum’s Global 
Competitiveness Report 2019, Hong Kong ranked 
2nd in Asia concerning the rule of law and judicial 
independence - in other words, the second-best 
in Asia. The 2021 Rule of Law Index conducted 
by the World Justice Project ranked Hong Kong 
19th across 139 jurisdictions. It is an objective 
and respected global ranking, compiled by an 
international entity. When people talk about the 
situation of rule of law in Hong Kong, people can 
have different views and opinions, but these are the 
objective figures by which the rule of law can be 
viewed.
 
To elaborate on this point, Article 84 of the Basic 
Law expressly states that Hong Kong courts shall 
adjudicate cases following the law, and Article 85 
states that Hong Kong courts shall exercise judicial 
power independently free from any interference. 
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These are protections provided under the Basic 
Law, which is our constitutional document. People 
say that this is merely included as lip service, but 
these important principles enshrined in the Basic 
Law can, will, and have been argued in the court of 
law. You can challenge the other side if you don’t 
believe that these are being implemented. This is 
not lip service to me.

10  We see that you are involved in 
the Law Reform Commission 
investigating the proposal on 

outcome related arbitration fees (i.e. outcome 
related fee structures ‘ORFS’). How would this 
affect Hong Kong and why has there been so 
much support in favor of this reform? 

Interesting question and a very specific one. As you 
have mentioned, I am a member of the Law Reform 
Commission and published the consultation 
report. Speaking in my capacity as the President 
of the Law Society and in more general terms, the 
Law Society has already responded that it welcomes 
the directions of this proposal. The fact of this is 
simple - because the proposal will enhance Hong 
Kong’s status as an international arbitration hub 
for international cross-border disputes. 
 
Without going into the details of the proposal, and 
as I mentioned in another capacity (as a member 
of the Law Reform Commission) in the press 
conference, the purpose of this proposal is not 
to allow lawyers to make more profits. The sole 
purpose is to make the fee arrangements between 
legal professionals and their clients more flexible. 
You are giving the clients more choices in terms of 
how to remunerate their lawyers, thereby making 
Hong Kong a more attractive place for arbitration. 
The fact is that these types of arrangements are 
already in place in other major jurisdictions – such 
as the UK, US, and even Mainland. Singapore is 
ahead of us as well. If we do not enact this type of 
reform, Hong Kong will lag. The fact that you are 
allowed to have a more flexible arrangement with 
your client will make Hong Kong more attractive 
as an arbitration centre.

11 What were some of your inspirations 
and motivations for pursuing a career 
in law? 

MOTIVATION TO PURSUE A CAREER IN LAW: BELIEF IN 
THE RULE OF LAW 

The reason why I chose law as a career, which 

I have already alluded to at the beginning of the 
interview, is that I believe in the rule of law. I think 
that is important, which is a core value of Hong 
Kong society. As lawyers, we are duty-bound 
to uphold the rule of law. There is a lack of legal 
definition or a universally agreed definition of the 
rule of law. In the past few years, some people, 
the international community, and some domestic 
critics said the rule of law in Hong Kong has been 
eroded and somebody even said the rule of law is 
“dead”. The problem is that we are talking about 
cross-purposes and not talking about the same 
thing – that is the problem. Some legal academics 
always talk about civil disobedience, which is 
a political rather than a legal concept. In a lot of 
the judgments, including that of Lord Hoffmann, 
it is stated many times that civil disobedience 
is recognized in the common law. However, it is 
only a mitigating factor in a criminal case and you 
cannot use civil disobedience as a defence for a 
crime. It is a bit unfortunate that this concept has 
been somewhat twisted in the past few years. 
 
To me, a rule-based society is the most important 
aspect of the rule of law such as equality before the 
law and an independent judiciary. If a citizen is 
dissatisfied with a piece of legislation, deeming it 
to be too draconian, then he or she should do it by 
way of law reform. He or she should first of all obey 
the law and advocate for reform. Unfortunately, in 
the past few years, people promoted the concept of 
civil disobedience in the sense that, whenever you 
deem a law unjust, you disobey it, break it or even 
commit other crimes. To me, unfortunately, that is 
not the proper concept of the rule of law.

THE ORIGIN OF CIVIL DISOBEDIENCE AND DIFFERENT 
DEFINITIONS OF THE RULE OF LAW 

The concept of civil disobedience originated 
roughly in the past one hundred years by Gandhi. 
Starting in India, there was a famous “Salt March” 
at that time when India was still a British colony. 
The British Government in India imposed a salt 
tax, but salt was very essential to the citizens. 
The local Indians considered it as a regressive tax 
because it affected the low-income citizens more 
than the wealthy ones. To them, the law was unjust, 
so unjust that they disobeyed the law. If you broke 
the salt tax law, that was a crime and you would 
be fined and put in jail. Gandhi said “Fine, I will 
take the consequences and you can put me in jail.” 
However, the very fundamental concept of this 
political concept should be non-violent. Gandhi 
said that “It is unfair. I am not going to obey the 
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law but I am going to use peaceful means and 
march from New Delhi to Mumbai, then you will 
arrest me and I am going to jail to protest the law.” 
This is the origin of civil disobedience. 
 
While some academics say that we should use 
violence or other means to break the law to achieve 
political aims, that is not civil disobedience. 
 
Going back to the very origin of the question, I 
believe in the rule of law. The problem is that we 
have very different definitions. I have said the same 
time and again to the international community as 
well and I am more than happy to debate whether 
there is still a rule of law in Hong Kong. For 
instance, some said that we should withdraw all 
foreign judges from Hong Kong because there is 
no rule of law, which I disagree with.  Rule of law is 
of the utmost importance and it is still my reason 
to pursue law today. 

HONG KONG AS A SUPER-CONNECTOR 

I practice corporate commercial law and more 
specifically, I do wealth management and that 
involves a very international aspect of our practice. 
That is the strength of Hong Kong. There is a term 
called “super-connector”, which Hong Kong can be 
rightly called. We are a part of China under “One 
Country, Two Systems” – the only common law 
jurisdiction within China. The whole of China has 
a population of 1.4 billion, and the Greater Bay 
Area (“GBA”) alone has 86 million people. The 
GDP of the GBA is more or less the same as the size 
of Australia or South Korea. So imagine being the 
only common law jurisdiction within such a big 
population, the opportunities are immense. Hong 
Kong also plays an important role in modernizing 
China; by demonstrating what the international 
standard is, we are contributing positively to our 
country’s development. So the future is there. Lastly, 
in terms of language, both Chinese and English are 
official languages under the Basic Law. 90 percent 
of the cases are still conducted in English in the 
High Court. This is very unique for Hong Kong to 
continue acting as the super-connector.

12 Would you like to say something to 
current law students? 

The Law Society offers a Student Membership 
Scheme. I always tell my colleagues we should get 
in touch with young people. Any law students at 
any institution are welcome to apply for admission 
to the Law Society as a Student Member. You 

will have the opportunity to join different 
activities. Perhaps you would even meet some 
senior partners of different law firms. In that 
case, you are already a few steps ahead of your 
classmates! Grab this opportunity and join 
us. We would love to see you in person when 
COVID-19 ceases.

For more information on the Student 
Membership Scheme, please visit: 

https://www.hklawsoc.org.hk/en/Maintain-
Standards/Law-Society-Membership
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Disclaimer
The Hong Kong Student Law Gazette (the “Gazette”) is an organization completely run by students of 
the Faculty of Law (the “Faculty”) of the Chinese University of Hong Kong. The Gazette is immensely 
grateful for the unwavering support of its sponsors, the Faculty, the interviewees, and the contribution 
from student authors. 

The Gazette aims to bridge the gap between law students and the legal industry. As such, its content is 
based on quality and the prevailing legal trend without regard to a particular stance. The Gazette hereby 
declares that any ideas or opinions in the issue do not represent the stance of its sponsors, the Faculty, and 
the Gazette as a whole. Likewise, any ideas or opinions expressed in the issue represent the views/ stance 
of the interviewees, student authors, editors-in-chief and editors of the issue only to the extent which they 
have personally indicated. For the avoidance of doubt: 

• Respective interviewees are only responsible for the interview they have given; 
• Student authors are only responsible for their own articles; 
• Citations for each article are checked and are recorded;
• Editors-in-chief and editors are only responsible for their own pieces under the “Editor’s Column”. 
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