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Letter from the Editor
Dear readers,
Nobody has been spared from the effects of the COVID-19 pandemic. As classes continue to shift
online and more family members work from home, we are told to adapt to ‘the new normal’. The
legal profession is no exception. Globally, for instance, remote court hearings have become more
common, and firms taking a financial hit have had to freeze hiring, furlough staff, or delay partner
distributions and lawyer bonuses. Our interview feature in this issue explores the situation in Hong
Kong: reflecting back on the initial impact of the virus and looking to the future, Mr. Philip Dykes SC,
Chairman of the Council of the Hong Kong Bar Association, offers an overview of how COVID-19
has changed the local legal profession.
An eclectic range of legal topics is to be found in the articles in this issue: legitimate interest in
commercial remedies, the use of artificial intelligence in arbitration, the tension between police
doxxing and privacy as well as the notion of rule of law. In particular, one writer has taken on the
ambitious task of comparing common law and civil law with respect to their business efficacy. I am
confident that these articles will offer plenty of food for thought.
It has been a pleasure serving as the Editor-in-Chief in the past academic year. I am especially grateful
for the support from our writers, editors and sponsors. Although we may still be largely confined to
the solitary setting of our rooms, I invite you to join this reading community.
Flip the page!
Best regards,
Kelvin Chu
Editor-in-Chief
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Legitimate Interest in the Law of Commercial Remedies
OPINION

John Cheung

INTRODUCTION
This article explores how the concept of legitimate
interest affects the availability of different remedies in
commercial law, and argues that it plays a vital role in
enabling courts to determine whether the innocent party
to a breach of contract has an interest in performance by
the counter-party that goes beyond compensation.
HOW ‘LEGITIMATE INTEREST’ AFFECTS THE
AVAILABILITY OF DIFFERENT REMEDIES
In Cavendish v Makdessi [2015] UKSC 67, it was
held that a liquidated damages (‘LD’) clause is valid
if it protects a legitimate interest of the innocent party
in performance by the counter-party, and the sum
stipulated is proportionate to that legitimate interest.
Interestingly, the concept of legitimate interest also
appears elsewhere in commercial law. Apart from LD, an
innocent party must demonstrate a legitimate interest as
a precondition for claiming the agreed sum (‘AS’) under
White and Carter v McGregor [1961] UKHL 5, as well
as specific performance (‘SP’) and gain-based damages
(‘GBD’). However, whilst it is notoriously difficult to

show a legitimate interest in regards to SP and GBD, the
AS is routinely made available despite the limitations
laid down in White. The question arises: how can the
availability of these remedies be so different, if the same
prerequisite of demonstrating a ‘legitimate interest’ is
imposed on the innocent party?
The crux is to recognise that, in the AS context, the
courts are referring to a legitimate interest in rendering
performance on the part of the innocent party,
whereas in all the other contexts the courts are instead
considering whether there is a legitimate interest in
obtaining performance from the guilty party. With the
AS, the question faced by the court in applying the
White principles is whether the injured party should be
able to affirm the contract in light of the guilty party’s
repudiation so as to ‘earn’ the AS. Put differently, the
courts have to consider whether the injured party has a
legitimate interest in performing his own obligations. By
contrast, with the other remedies, the focus is not on the
obligations of the injured party, but instead on those of
the guilty party: the issue is whether the injured party
has a legitimate interest in obtaining performance of
those obligations.
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injured party such that a more robust remedial response
is needed? This is axiomatic in the context of SP, where
adequacy of damages is considered the primary ‘bar’,
and also as regards GBD and LD. Even with the AS, the
cases show that adequacy of compensatory damages is
a germane factor: where damages are inadequate, the
innocent party will have demonstrated an interest in
performance which goes beyond mere compensation,
and is hence justified to persist with performance of
his own obligations with a view to earning the right to
compel the other party’s performance (viz. pay the AS).

However, this does not explain why a legitimate interest
is rarely demonstrated in the context of SP, which
similarly involves the enforcement of primary rights.
Further, following Société Générale v Geys [2012] UKSC
63, it is now plain that the White rules merely serve
to restrict the remedial right to claim the AS, and not
the more fundamental right to affirm the contract. The
preferable account, then, is to focus on the freedom or
liberty of the guilty party instead. The action for the AS
is not a particularly onerous remedy – it merely enforces
the primary obligation of the guilty party to pay the
agreed price. The courts do not generally investigate the
adequacy of consideration. By contrast, SP of personal
service contracts, for instance, has been compared with
slavery contracts (De Francesco v Barnum (1890) 45 ChD
430, 438), whilst GBD and LD clauses which go beyond
a genuine estimate of loss, as James Edelman suggests,
have been noted for their punitive nature. Such concerns
are not present when a party merely seeks the AS.

PROPORTIONALITY

A UNIFIED MEANING OF A ‘LEGITIMATE
INTEREST’
Solène Rowan notes that, more generally, it is possible
to define the role of legitimate interest as a tool to
help the courts determine whether the innocent party
has an interest in performance which goes beyond
compensation. A key theme running through these
areas of law is adequacy of damages: is compensation
inadequate to fulfil the contractual expectations of the

As Carmine Conte points out, an obvious issue is that
the courts may not be well-placed to consider whether
such an interest indeed exists or to evaluate such an
interest. Accordingly, where possible, the courts ought
to defer to the views of the parties in relation to alleged
non-compensatory objectives pursued by a LD clause,
especially where they are of comparable bargaining
power. With SP, AS, and GBD, the courts may look
towards certain ‘benchmarks’, such as the importance
of the obligation and the gravity of the consequences of
breach, although the ultimate question remains whether
the injured party has an interest in performance that
transcends compensation.

One final point bears mentioning. Cavendish’s
reformulated test of penalty clauses dictates that
protection of the legitimate interest should not impose a
detriment that is disproportionate to that interest. But a
proportionality test is usually applied as regards a right:
what was the right engaged in Cavendish?
Mindy Chen-Wishart has tentatively suggested that
the relevant right engaged is the guilty party’s right to
‘change his mind’. In cases concerning LD, SP, the AS,
and GBD, the court’s concern is whether granting the
relevant remedy would disproportionately interfere with
the guilty party’s liberty to change his mind and get out
of a contract (by paying damages instead of performing).
In contrast, with the AS, the right to change one’s mind
is not disproportionately interfered with, given that
obliging the guilty party to pay the AS constitutes a trivial
interference with the right, and is easily outweighed
by the importance of upholding the innocent party’s
legitimate interest.

OPINION

Why, then, should so much turn on the distinction
between obtaining and rendering performance? One
answer is that, with the AS, the courts are faced with
the question whether the injured party’s right to affirm,
as opposed to his remedial right to obtain the AS,
should be restricted. It is trite law that an unaccepted
repudiation is ‘a thing writ in water’ (Howard v Pickford
Tool Co Ltd [1951] 1 KB 417 (CA) at 421); the courts
are understandably reluctant to fetter the exercise of
the injured party’s well-established right to affirm a
repudiation, so as to prevent him from ‘earning’ the
AS. After all, restricting the right to affirm perforce
restricts the injured party from performing his primary
obligations. In contradistinction, with LD and GBD,
what is in issue is the remedial (secondary) right to
claim a particular remedy. The courts are generally
much happier to restrict remedial rights as opposed
to primary rights, as shown by the various limitations
(e.g. remoteness and mitigation) that the common law
imposes on the availability of damages. This is also
reflected in the orthodox understanding in contract
law that whilst a party has an undoubted right to
performance, he is generally confined to damages in the
event of non-performance; the secondary remedies and
the primary rights do not necessarily correlate.
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OPINION

Is Civil Law or Common Law More Preferable in
Facilitating Business and Market?
Hiu Tin Tsui

INTRODUCTION
Suppose the most efficient system survives the longest.
Statistically, civil law has a more widespread presence than
common law, as reflected in the number of states embracing
civil law. Does this mean the civil law approach is superior,
say, in terms of its appeal to business and maintaining
more efficient markets, than the common law approach?
Furthermore, institution is an integral part of a legal system
and it affects not just the implementation of rules, but also
the creation of rules (including issues such as which body
of authority - courts or legislature - is better equipped to be
endowed with major law-making power).
EASIER ACCESS TO LAW
The first issue to address is whether written code or case
law is more easily discernible by ordinary business and
individuals, without needing to resort to expensive legal
advice. In a common law state, legal information for a
layman is fragmented, dispersed over years of accumulated
cases and specific statutes. Difficulty increases when
one lacks professional skills of distilling ratio decidendi
and obiter dicta from long convoluted judgments, or
differentiating between the two. Among cases there exists
variation in interests and consideration, so the difficulty is
further increased due to the value judgment involved. A
layman may also lack research skills to determine which
cases have been approved, followed, overruled or simply
have become obsolete. However, if he is from a civil law
state, he can browse through the relevant sections from
the applicable codes. Access to authoritative information
here is more concentrated, usually presented in one code.
It is especially in his favour if the codes are written in plain
language without complicated legalese. Take for example
the Napoleonic Code, which provides an understandable
overview of what the current French law is like, displacing
heavy reliance on the myriad of court rulings or lawyers’
explanation as in common law.
With more concise information, civil law thus has the
advantage of having a more clear-cut framework. By contrast,
in common law, the number of cases increases day by day,
and there may be more litigation due to the emergence of
new commercial and technological situations, for example,
Bitcoin and the sharing economy. The judicial process in
civil law puts rules first, while that in common law puts
cases first. As Scottish judge Thomas Cooper remarked, ‘a

civilian system differs from a common law system much
as rationalism differs from empiricism or deduction from
induction. The civilian naturally reasons from principles
to instances, the common lawyer from instances to
principles… The instinct of a civilian is to systematise. The
working rule of the common lawyer is solvitur ambulando’.
There may be no control over the circumstances where a
rule would be generated under common law as judicial
decisions have to be based on the very facts of any specific
cases that are before the court. However, civil law can create
a neatly categorised list of rules, which reflects a centralised
effort to consolidate judicial authority.
The massive and uncontrollably fragmented distribution
of rules sacrifices clarity and creates turbulence within the
system of cases in common law (e.g. conflicting judgments,
which are consequently resolved by higher courts, or the
changing of established rules over time, etc.) Thus, this
undesirably costs businesses additional legal fees as lawyers
need to provide them with the most updated information.
Unsettled and convoluted legal principles lower the
predictability of outcome in court actions. If the probability
of winning is 45-55, common sense will likely drive a party
to take a chance and spend more on litigation. Therefore,
the cost of litigation is more likely to be, as Golden Tullock
famously argued, excessive and a general inefficiency.
Tullock however reasoned differently, positing that the
adversarial nature of trials encourages more rent-seeking,
wealth-destroying litigation.
On the contrary, civil law judges’ application is more
limited to the consideration of abstract code provisions.
The rationale behind this is a strict separation of powers
that enables representative legislature to make the law and
judges to apply the law. As Merryman describes, ‘the judge’s
function is merely to find the right legislative provision,
couple it with the fact situation, and bless the solution…
more or less automatically produced from the union’. It must
be acknowledged, though, that limited judicial law-making
activities do exist in civil law states, as well as the informal
discretion afforded to judges following prior decisions
for consistency’s sake. It is suggested the informal system
functions similarly to stare decisis, although the ‘precedent’
is not written as a reason in ruling so the practice is not
manifest. With emphatic reliance on codes and judicial
activities mostly surrounding interpretation of codes, the
development of civil law is more pronounced, definitive
and discernible for readers of codes.
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LEGISLATURE VS COURTS

There is a unifying effort in the mechanics of legislative lawmaking. Intellectual, political and legal debates are open to
the whole house of legislature. On certain occasions, for
laws with important social and economic implications, the
discussions may also engage the general public and different
professions or industries. In this sense, the legislature is
in a superior position to consider conflicting interests of
different sectors of society and is arguably better informed
when reaching a final decision.
Different practices in law-making can be attributed to legal
history. The English approach, derived from Locke and
Hume, emphasises ‘individual freedom to pursue individual
ends’, where the French approach, derived from Hobbes
and Rousseau, emphasises ‘government’s freedom to pursue
collective ends’. While a judge dwells in the ivory tower
regarding law and tradition as a supreme order by itself, the
legislature looks at society. It is necessary to be equipped
with a broad vision especially in a globalised, fast-changing
world. Multiple factors like inter-state business, economic,
and diplomatic relationships have to be considered apart
from other than purely legal arguments.
When facing an ever-evolving world, the incremental and
bottom-up approach of developing law case-by-case is too
slow and generates confusion. For an obsolete or inefficient
rule to be amended or for a law to adapt to changing social

Legislature, on the other hand, can by its initiatives amend
or create law. Unlike a common law court, the legislature
is not bound by precedent. It can freely borrow worthy
approaches from other jurisdictions which have proved
successful regardless of legal families, and incorporate into
its own rules based on local needs. Therefore, the legislature
is a more efficient forum to make and amend law than the
court, and should be granted the major law-making power.
A well-equipped legislature is thus most conducive to the
creation of well-planned, up-to-date and thorough rules
for regulating general business environments and ensuring
efficient markets.
CONCLUSION
In conclusion, the civil law is more preferable in creating
a business-friendly environment and has greater strength
in generating efficient and well-planned market rules. The
common law model may be in a less advantageous position
in producing the same effect due to the inherent restrictions
within the doctrine of precedent and the bottom-up case
law approach.

OPINION

The above discussion thus shows that the extent of lawmaking and amending power is greater and more generally
practiced for common law judges rather than civil law
judges. In other words, common law judges have more
discretion in directing the law, while such power is granted
to the legislature in civil law jurisdictions. The second
question to consider is: should the legislature or the courts
be endowed with major law-making power?

conditions, one has to wait for a case with that particular
issue at stake. The problem is especially manifest if the state
is poor and urgently needs an efficient legal system to afford
protection to businesses, attract investments and increase
national wealth. Fortunately, the civil law model offers the
solution: it costs less to enact or borrow efficient rules than
create efficient legal institutions. This explains why certain
developing countries, such as China, followed a rules-first
strategy when the country modernised. China, as Richard
Posner argues, was ‘introducing modern, commercially
oriented rules of law at the same time that it has liberalised
the economy’, which has proved successful even decades
later.
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OPINION

International Arbitration & Artificial Intelligence:
Should a ‘Robojudge’ be Adjudicating Your Dispute?
Roslyn Lai
INTRODUCTION
In recent years, a key topic of debate from the international
arbitration industry has been the increasingly disruptive
influence that artificial intelligence (‘AI’) has over the
manner in which arbitral proceedings are conducted.
Though AI products such as intelligent legal research
databases and predictive coding software have been
long-accepted as a benefit to the arbitration practice, the
pressing question has now turned to how practitioners
should respond to the alarming rise of predictive AI
technology capable of processing information faster and
learning independently to produce arbitral awards that
rival their human counterparts. This article will examine
the argument for and viability of predictive justice in AIled arbitration framed around international e-commerce
disputes, an emerging sector.
A CASE FOR PREDICTIVE JUSTICE IN
INTERNATIONAL ARBITRAL PROCEEDINGS?
In brief, predictive justice can be understood as the
analysis of a large number of judicial decisions by an
AI algorithm in order to predict the outcome of a case.
It is able to do this by way of inductive analysis which
identifies the certain predictive correlations between
input data (e.g. criteria set out in legislation, the facts of

the case and the reasoning) and output data (e.g. formal
judgment on compensation amount).
Applied in the sphere of international arbitral
proceedings, the case for applying predictive justice in
arbitral proceedings centers around its oft-perceived
inaccessibility coupled with the ‘business-as-usual’
indifference attitude demonstrated by the practising
community. On this point, the 2018 Queen Mary
University of London International Arbitration Survey
reports that two common complaints by commercial
end-users on arbitration’s worst features concern the
mounting costs (67%) and the lack of speed (34%) in
conducting a proceeding.
Given the cost and time impetus, these problems
arguably are exacerbated with consumer disputes,
thereby creating a significant bar towards accessing
justice for international e-commerce disputes between
consumers and/or businesses.
INTERNATIONAL E-COMMERCE DISPUTES
International e-commerce is essentially high-volume,
low-value transactions conducted on online platforms
such as Amazon or eBay between one or more parties
located in different jurisdictions. For e-contracts
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concluded in this fashion, resorting to domestic
litigation and/or other forms of dispute resolution is
generally very difficult given the mounting travel and
legal-related costs involved in resolving low-value, crossborder transactions.

Hence, a visible gap still remains in relation to the
existence of a robust, international legal framework
that can quickly resolve high-volume e-commerce
disputes at a reasonable cost. Given the clear synergic
opportunity between high volume e-commerce disputes
and predictive justice (based on an inductive analysis of
transactional big-data sets), AI-based arbitration may
provide new avenues to achieve justice in a cheaper,
faster and most importantly, in a user-friendly way.
VIABILITY IN APPLICATION
PREDICTIVE JUSTICE?

OF

AI-LED

Under Article 7 of UNICTRAL Model Law on
International Commercial Arbitration, an arbitration
agreement is defined as:
…an agreement by the parties to submit to arbitration all
or certain disputes which have arisen, or which may arise
between them in respect of a defined legal relationship,
whether contractual or not. An arbitration agreement may
be in the form of an arbitration clause in a contract or in
the form of a separate agreement.
It is observed that this definition notably omits any
specific reference to arbitrators as ‘people’, nor require
arbitrators to be in the capacity to exercise their civil
rights. Widely interpreted, this technically means AI can
be recognised under Article 7 of UNICTRAL Model Law
and hence, any resulting awards could be enforced under
the New York Convention. Clearly, the aforementioned
interpretation is subject to limitation given these
definitions were respectively updated in 2006 and

No person shall be precluded by reason of his nationality
from acting as an arbitrator, unless otherwise agreed by
the parties.
This throws some doubt to the apparent open-ended
interpretation of Article 7 as Article 11(2) implies that
the ‘arbitrator’ should be human. However, for now, most
domestic arbitration laws are silent on the explicit use of
AI as arbitrators, and the possibility still remains open for
awards to be generated by AI arbitrators in international
arbitration. A further quandary with predictive justice
concerns the influence and practical role self-learning AI
algorithms may play in arbitral proceedings.
As of now, algorithm takes the back seat and plays
a supportive role. Data-processing technology such
as IBM’s AI ‘Ross’ can undertake legal research by
digesting a voluminous amount of material and
produce legal reports alongside references and citations.
American Association’s Alternative Dispute Resolution
ClauseBuilder (‘Clausebuilder’) can assist lawyers
in drafting suitable arbitration agreements. For this
reason, many have argued that such data-processing and
predictive technology is not far from entertaining the
capability of analysing evidence, preparing draft awards,
estimating cost and ultimately, predicting arbitral
outcomes.
One final quandary concerns AI’s limited ability to
acknowledge the importance of due process. Currently,
AI lacks the sensitivity and flexibility of human
arbitrators who can modify procedure if and when a party
employs ‘guerrilla’ tactics that significantly disfavour
another party. Thus, the presumed efficiency and costeffectiveness of an AI arbitrator may be a myth rather
than reality in terms of targeting procedural impropriety.
For this reason, AI has a long way to go before it is ready
to adjudicate cases as envisioned by academics.
CONCLUSION

Predictive justice, as applied in the context of international
e-commerce disputes, can be a great boon towards
improving access towards justice. However, as discussed
above, caution should be exercised in extending this
concept too far from what AI is currently capable of.

OPINION

Platforms such as eBay have attempted to remedy this
problem by creating (albeit limited) online dispute
resolution (‘ODR’) processes, such as Mondria, a
platform that assists in resolving small claims disputes
via a framework of pre-programmed questions-andanswers set by eBay. If necessary, eBay offers tiered
dispute resolution services first by way of (human)
mediation and later, by way of arbitration should the
parties be unable to resolve their dispute by any of the
aforementioned methods. Although the tiered ODR
process offered by eBay provides a balanced, measured
approach, this opt-in approach arguably still lacks the
‘teeth’ required to be a viable resolution mechanism for
cross-border e-commerce disputes. Unfortunately, speed
and reliability in enforcement are still pressing issues
under existing tiered ODR processes.

conceived in 1958. The apparently permissive wording
must also be construed in light of its applicability to the
whole provision. Article 11(2) of the UNCITRAL Model
Law provides:
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Rule of Law and Obedience to Law
OPINION

Zixin Jiang

INTRODUCTION
The view that obedience to law has nothing to do with
the rule of law seems to have gained popularity in recent
years. The Progressive Lawyers’ Group has argued, citing
Lord Bingham, that ‘rule of law’ is only a constraint
on arbitrary government and places no demands on
the individual citizen. Yeung Chun Yin, a popular
philosophy blogger, has argued that disobedience to law
cannot undermine the rule of law, relying on the analogy
that breaking the rules of a game does not undermine
the rules themselves, so long as the rules are enforced. I
argue that this view is wrong. But at the other extreme,
Law Society President Melissa Pang is also wrong to
emphasise obedience to law as the ‘basic concept’ of the
rule of law. Rather, the ideal of rule of law is one in which
law is both just in its aims and efficacious in securing
compliance. Hence, obedience to law is an integral part
of rule of law, but its normative value is inseparable from
the requirement of substantive justice.
GENERAL OBEDIENCE TO LAW IS AN
INTEGRAL PART OF RULE OF LAW
Despite the popularity of the claim that disobedience to
law cannot undermine the rule of law, it has repeatedly
been denied by the Hong Kong Bar Association. In a 2015
speech, then Chairman Paul Shieh SC denied the view
that ‘the Rule of Law is a concept which only constrains
the Government and citizens’ conduct can never
adversely impact on the Rule of Law’. More recently, in a
press release dated 5 July 2019, the Bar Association stated
that ‘[a]dherence to the law is an important aspect of the
Rule of Law’. This has academic support; for example,
Jeremy Waldron states in the Stanford Encyclopedia
of Philosophy that ‘the Rule of Law is not just about
government. It requires also that citizens should respect
and comply with legal norms, even when they disagree
with them.’
There are at least three reasons to doubt the view that
widespread disobedience of law cannot undermine the
rule of law. The first reason derives from HLA Hart’s
seminal work The Concept of Law. Hart rejected Austin’s
view that laws are simply ‘orders backed by threats’ as an
inadequate description of the concept of law. He argued
that law has an internal aspect: an individual must feel
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obligated to follow the law. If Hart is correct, then law
(and hence the rule of law) depends to an extent on its
acceptance by individuals.

The third reason is that even if the game analogy discussed
at the beginning shows that minor disobedience to law
does not undermine the rule of law, it does not follow
that widespread disobedience of law cannot undermine
the rule of law. A single, obvious violation of the rules
of a game, if punished, does not undermine the status
of the rules. But if the rules are routinely flouted with
such frequency and stealth that many violations cannot
be caught (take, for example, doping in certain sports in
the Olympic Games), then the rules are undermined.
Therefore, obedience to law is part of the concept of ‘rule
of law’. This does not necessarily mean that disobeying
the law is always wrong; for example, the undermining of
the rule of law may be justified by another consideration.
But it does no good to deny that widespread disobedience
to law can sometimes undermine the rule of law.
OBEDIENCE TO LAW IS NOT THE ‘BASIC
CONCEPT’ OF RULE OF LAW
At the other extreme, Law Society President Melissa
Pang has argued that the ‘basic concept’ of ‘rule of law’
is obedience to law. The reason she gives is an argument
about the function and value of law: law is preferable
to the rules of the jungle in which disputes are resolved
by fighting and the winner of the dispute is determined
simply by whoever happens to be strongest.
There are at least three reasons why this is inadequate
as the primary concept of ‘rule of law’. First, ‘rule of
law’ is normally used in political discourse to denote
a virtue, yet obedience to law is not in and of itself (i.e.
unconditionally) a virtue. Obedience to law is a virtue
only if the legal system is good. Therefore, the concept of
‘rule of law’ as ‘obedience to law’ without qualification is
inadequate.
Second, the concept of ‘rule of law’ as ‘obedience to law’
does not help to distinguish between ‘rule of law’ and
‘rule by law’. The distinction is a good one because it
captures the important idea that law should not simply
be used as a means to a political party’s private ends, as
Joseph Raz suggests. A good definition of ‘rule of law’

Third, the justification given by Ms. Pang for rule of
law itself reveals the inadequacy of the ‘obedience to
law’ concept of ‘rule of law’. If ‘rule of law’ is simply
obedience to law, one worries that this would simply
be the jungle rules writ large. The strongest enact the
laws, and everyone else follows. This would not be an
adequate concept of ‘rule of law’ even if Ms. Pang’s own
justification is applied.
To be fair to Ms. Pang, she does not claim that ‘obedience
to law’ is the only content of ‘rule of law’. I am confident
that she would agree that there is much more to the
rule of law, and all she is saying is that obedience to law
is the most basic part of it. However, in my view, it is
misleading to bifurcate the rule of law in this way because
the different aspects of ‘rule of law’ form one coherent
whole; the normative force of its different aspects are
interdependent.
CONCLUSION
Neither of the two extremes I discuss in this article does
any favours for the integrity of the concept of ‘rule of
law’. The two errors are mirror images of one another:
it is paradoxical to magnify the virtues of legality whilst
downplaying the virtues of obedience to law (if it’s so
good, why don’t you obey it?), and it rings hollow to
sing the praises of obedience to law without mentioning
the conditions of legality (if you don’t tell me what’s so
good about it, why should I obey it?). Therefore, a proper
account of ‘rule of law’ should avoid both errors and adopt
a holistic account of ‘rule of law’ which encompasses
both ‘rule’ (authority) and ‘law’ (legality), showing how
the two interrelate: law cannot realise its virtues without
authority, and law’s authority is justified only because of
its virtues.

OPINION

The second reason derives from the idea of ‘rule’. If the
metaphor of ‘rule of law’ is to mean anything, it must
be analogous to our ordinary concept of ‘rule’. A ruler is
someone whose orders are obeyed. When a king’s orders
are routinely disobeyed, one can say that his rule is
weakening (even if they are still enforced by his officials).
The same should apply to the ‘rule of law’.

should distinguish between the two, but the ‘obedience
to law’ definition fails to do this.

Spring 2020 • Issue 16

OPINION

The Fine Line Between Police Doxxing and Transparency:
A Reflection on the Right to Privacy for Public Servants
Steve Yung

INTRODUCTION
The right to privacy for public servants has become a
central issue for discussion after the reported incidents
of police doxing – the act of exposing information of
someone online and increasing their locatability in real
life – continue to rise during the civil unrest. Two cases
presented before the court amidst the protests relate to
the potential breach of police officers’ right to privacy:
first, in SJ v Persons unlawfully and wilfully conducting
themselves in any of the acts prohibited under paragraph
1(a) and (b) of the Indorsement of Claim [2019] HKCFI
2773 (the Unlawful Publication case), the court ruled in
favour of a prohibitive injunction against the publication
of personal data made to incite or threaten violence
against police officers and their family members, where
damages are intended or likely to result from the act;
in the second case of judicial review – Junior Police
Officers’ Association of the HKPF v EAC & Ors [2013]
HKCFI 554 (the JPOA case), the court dismissed the
JPOA’s application to challenge the Electoral Registration
Officer’s (the ERO) decision to provide the public with
access to the electors’ principal residential addresses
directly linked with their names.

The two cases continued the discourse on the right to
privacy that has long been stagnant in Hong Kong. The
existing legal framework protecting individual privacy
continues to show shortcomings when met with the
advances of technology. The protection of citizens’
right to privacy is subject to much reservation under
both common law and the existing legislation, where
furtherment has been long sought after. However, given
the current political divisiveness in Hong Kong where
the police force is one of the central actors, one must be
mindful as to not diminish the accountability of people
holding public office unreasonably, or worse, erode any
key component of the rule of law through the advocacy
for effective protection of individual privacy.
REDRESS FOR BREACH OF PRIVACY IN HONG
KONG
The constitutional right to privacy in Hong Kong
mirroring the International Convention on Civil and
Political Rights is expressly stated in Article 14 of the
Hong Kong Bill of Rights Ordinance and implied under
Articles 28, 29, and 30 of the Hong Kong Basic Law.
Albeit not a fundamental right, the constitutional texts
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impose a twin duty on the Government to refrain from
infringement of the right, unless prescribed by law, and
to implement positive measures to safeguard against the
invasion of privacy between private individuals.

‘Personal privacy’, on the other hand, pertains to privacy
disputes other than what is informational. The distinction
has made the scope of personal privacy uncertain in a
tort claim, as it is difficult to pinpoint some breach of
privacy that is not incidentally covered by existing causes
of action. An action pursuing redress or sanction against
breach of personal privacy relies on other established
causes of action, such as the public nuisance used in the
Unlawful Publication case.
In the Unlawful Publication case, the court has implied
by the scope of the injunction that it is more inclined
to step in when personal and property damages are
involved, as opposed to the breach of privacy itself. This
reflects the ruling in Kaye v Robertson [1991] FSR 62,
where it was held that protection of privacy would be
better off pursued directly by the legislature instead
of incrementally by judicial decisions, given the long
disregard for it under common law.
RULE OF LAW AND THE RIGHT TO PRIVACY
FOR PUBLIC SERVANTS IN HONG KONG
The protection of individual privacy is thus in a position
warranting improvements, but any reform must be
implemented prudently as the right to privacy may
have competing interests with other rights that are more
fundamental in Hong Kong, while also being intricately
linked to values instrumental to the preservation of the
rule of law, such as accountability of public servants
exercising their duty. The right of privacy ordinarily
entitles an individual to protection when he has a
contextually reasonable expectation of privacy: one may
be more reasonable to expect his conversation to be free
from interception at his home than in the public.
In the JPOA case, the right to privacy of over 25,000 police

In the proportionality test in the JPOA case, we see that
the Right to Privacy continues to be given lower priority.
First, a margin of discretion was given when determining
the ERO’s decision on the Policy and therefore a lower
degree was needed to fulfill the necessity requirement;
second, it was openly stated that the right to privacy,
albeit important, is not the most fundamental of the
rights guaranteed by the constitutional texts in Hong
Kong.
Beyond the general application, the right to privacy
is necessarily more limited for public servants, as the
natural result of holding them accountable for their
conduct. Public servants voluntarily assume public
positions and place their conduct under public scrutiny,
and the distinction between doxxing and public scrutiny
is all but certain. It is only clear that their accountability
should not impugn the privacy of their families since
they are not those who should be exposed for the public
servant’s alleged wrongdoing, ostensibly where the
public’s right to know ends.
CONCLUSION
Unless conventional damages exist, as seen in the
Unlawful Publication case, the judiciary will likely not
substantially intervene on the ground that a person’s
privacy has been breached. The legislature should take
steps in providing a comprehensive remedy to a situation
where there is a breach to personal privacy but no
conventional damages are involved. This should however
be done in a way that does not diminish accountability
for public servants and grant them protection where it is
not reasonable to expect any.

OPINION

The regime currently distinguishes ‘personal’ and
‘informational’ privacy and protects them in different
ways. ‘Informational privacy’ involves disputes on the
handling of personal information or data. The current
regime criminalises breach of personal data through
the Personal Data (Privacy) Ordinance (Cap. 486) (the
PDPO), which sanctions the mishandling of ‘personal’ as
opposed to ‘private’ data. The government can well be said
to have substantially discharged its constitutional duty
on this front despite the dubious efficacy of the Privacy
Commissioner of Personal Data in enforcing the PDPO,
but reform has been proposed by the Constitutional and
Mainland Affair Bureau to the PDPO which may remedy
the bind.

officers as well as their families was pleaded to have been
unconstitutionally infringed by the ERO making their
primary residential addresses, linked with their names
on the electors’ registry, available for election candidates
as well as the public at large, as per the Electoral Affairs
Commission Regulation (Cap. 541A) (the Policy). As
a judicial review case alleging infringement of a nonabsolute right, the Policy was ruled to be constitutional by
applying the four-step proportionality test as explained
in Hysan Development Co Ltd v Town Planning Board
(2016) 9 HKFAR 372.
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Interview with Mr. Philip Dykes SC, Chairman of the
Council of the Hong Kong Bar Association
The Bar Council circulated questionnaires on the
financial impact of COVID-19 on barristers. From
February to April 2020, of the 220 respondents (around
15% of all practising barristers),
•
•
•
•

23% experienced a 100% decrease in income;
22% experienced an 80% decrease in income;
87% described the impact of COVID-19 as wholly
negative or somewhat negative;
97% did not have any court work at all in April.

The government’s measures left a lot to be desired. For
instance, it did not treat the bar as a self-employed
profession, and thus barristers were not eligible for the
self-employed subsidy scheme. In contrast, the British
government provided financial assistance to barristers
quite early on.
The Hong Kong government announced a scheme
whereby $50,000 would be provided for barristers to
purchase technical equipment (e.g. video technology),
but it was odd that the scheme only targeted chambers
with 5 or fewer people. Only an estimated 150 barristers
would qualify for the subsidy. In fact, it would be better
to include chambers of intermediate size in the scheme as
well. The scheme is a nice gesture from the government,
but it is not going to have much of an impact on barristers.
1. WHAT WERE SOME OF THE FIRST SIGNS OF
THE IMPACT OF COVID-19 ON THE HONG KONG
BAR?
As the pandemic spread, more people wore face masks.
Then there was an expected termination of court activities
when, at the end of January, the judiciary introduced its
first precautionary measures.
2. HOW WOULD YOU DESCRIBE THE
FINANCIAL REPERCUSSIONS OF THE VIRUS
FOR BARRISTERS, GIVEN THAT THEY ARE
SELF-EMPLOYED? IN YOUR LETTER TO THE
FINANCIAL SECRETARY IN MARCH 2020, YOU
URGED THE GOVERNMENT TO PROVIDE SOME
ASSISTANCE TO PRACTISING BARRISTERS. DO
YOU THINK THE MEASURES TAKEN BY THE
GOVERNMENT HAVE BEEN ADEQUATE?

Compared to the United Kingdom, Hong Kong was
slow in providing assistance to barristers. However, the
COVID-19 shutdown in Hong Kong was not as bad.
The criminal bar in England and Wales in particular
was gravely hit. One reason is that jury trials are much
more common in England and Wales. In Hong Kong,
there were only one or two jury trials in the High Court.
Although some court hearings could be arranged to have
a single judge only, the requirement of jury in trials was
the problem
3. DID THE CLOSURE OF LOCAL COURTS COME
AS A SURPRISE TO THE PROFESSION?
It was not a complete surprise. Courts in a sense are like
shops where people go to do business transactions. The
commodity of sale is justice. Therefore, their closure was
expected just like that of other shops.
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4. WHAT ARE YOUR VIEWS ON THE USE OF
TELEPHONES AND VIDEO CONFERENCING IN
COURT PROCEEDINGS? WHAT HAS BEEN YOUR
PERSONAL EXPERIENCE?
These conferencing tools work up to a point. The judiciary
has a number of rules for the use of video conferencing
and they shall only be used when appropriate. In
cases like criminal trials or any trials involving the
examination of physical objects, video conferencing
is not an ideal alternative. Only certain kinds of trial
are appropriate, for instance, cases with few witnesses,
interlocutory applications and judicial reviews. I think
there were around two or three judicial review cases that
used video conferencing in the past few months. I have

However, courts’ technology is not always as up-to-date as
they should be. The COVID-19 pandemic has prompted
the judiciary to consider what equipment courts should
have. The Technology Committee of the Bar Association
is liaising with the judiciary to come up with solutions
that will allow courts to conduct remote hearings at
chambers, but it is important that the judiciary first sets
proper standards for efficiency and security.
Remote hearings do present a different set of challenges,
though. I recently appeared in the Hong Kong Court
of Final Appeal and the foreign judge heard the case
remotely in Australia. There was a slight time lag in voice
transmission. In addition, I was not able to present a
new authority to the foreign judge because we were not
present in the same room and the hearsay rule applied.
Everything would need to be submitted beforehand.
5. HAS COVID-19 AFFECTED SENIOR AND
JUNIOR MEMBERS OF THE BAR DIFFERENTLY?
I think this depends more on the practice area of the
barrister, whether he/she is engaged in more advisory
work or court litigation. If you are a criminal barrister,
you must go to courts and thus criminal barristers have
suffered the most from the pandemic. You can tackle
civil matters remotely, but it is quite difficult to do so for
criminal matters.

FEATURE

The government’s
measures left a lot to be
desired. For instance, it
did not treat the bar as a
self-employed profession,
and thus barristers were
not eligible for the selfemployed subsidy scheme.

recently participated in a video court proceeding and,
while advocating with a mask on was slightly irritating,
the proceeding went smoothly on the whole.
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6. HOW ABOUT PUPILS AND THEIR TRAINING?
DO YOU THINK (MINI) PUPILLAGES COULD BE
COMPLETED VIRTUALLY?
I wrote to pupil masters asking them to do their best
to ensure pupils could be involved as far as practicable
when the courts were closed. If a pupil master knows
a member in his chambers has a remote hearing, he
can send his pupil to work on that case. Although the
COVID-19 affected the training of pupils, I don’t believe
they would have to extend their training simply because
of the pandemic.
In mini pupillages, students are usually asked to do
research for a case in the library and have the answer
ready within two or three hours. It is difficult to do so
remotely because students need to discuss their findings
with their pupil masters. Also, a mini pupillage is an
opportunity for students to visit courts and this cannot
be done virtually.
7. HOW DO YOU ANTICIPATE THE SITUATION
WILL UNFOLD IN THE COMING MONTHS?
I don’t think we will go back to normal entirely, but we
are likely to resume something like normal business.
The pandemic will have a great impact on solicitors’
firms with international practice because of the difficulty
in travelling. Solicitors are not flying to New York or
London to tie up deals. They mostly rely on remote
communication. If you are considering the need to
maintain certain precautions going forward, such as

relocating personnel within an office and creating new
office space, that again is likely to affect solicitors. Some
barristers share rooms with two to three people, but they
work independently. It won’t affect the way in which
chambers function. Sometimes I come to my chambers
and my secretary is the only one around! If courts do not
close, barristers can work as they normally do.
I believe the profession will gradually return to normal in
the next couple months. It was reported that about 50%
of barristers had difficulty meeting expenses at chambers,
but no chambers have gone so far as to say that they can
no longer practice.
8. PERSONALLY, WHAT IS THE MOST IMPORTANT
LESSON YOU HAVE TAKEN AWAY FROM THE
PUBLIC HEALTH CRISIS?
An awareness of your own mortality: you can take your
health for granted but the coronavirus makes you realise
you can be extremely vulnerable.

The pandemic will have a great
impact on solicitors’ firms with
international practice because
of the difficulty in travelling.
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