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01 FROM THE EDITOR

LETTER

With each issue, the Gazette is committed to stay true to its objective in fostering “legal scholarship 
with integrity.” The Gazette is an inclusive platform where local law students can voice their opinion 
on the law and society.

The academic year has come to an end and it is time for me to leave the Gazette in the capable hands 
of the next Editorial Board. It was my privilege and pleasure to serve as Editor-in-Chief this year. 
I am immensely grateful to those who have helped to shape Gazette into what it is today. I led a 
talented team of young and enthusiastic editors who challenged and supported the writers through 
each and every step of the creative process. The publication of the Spring Issue would not have been 
possible without their hard work. I also greatly appreciate the continuing support from the Faculty 
and our generous sponsors. 

The key attraction to this issue is the Feature Interview with the Deans from the three law schools in 
Hong Kong – Professor Gane from The Chinese University of Hong Kong, Professor Hor from The 
University of Hong Kong, and Professor Howells from City University of Hong Kong. The Deans 
welcomed us warmly and shared with us their journey in academia and their invaluable insight on 
the legal education in Hong Kong.  
 
As the academic year came to a close, I invite our readers to remain engaged with local and 
international legal issues. Each publication of the Gazette is a testament to student interest in legal 
issues. Law students bring with them their diverse backgrounds and opinions in addressing legal 
issues. Whether we as readers or editors agree or disagree with these views, we facilitate a respectful 
and intellectual conversation on the chosen legal topic. In doing so, it enables each of us to have a 
better understanding on the issue.  

For those of you moving on to legal careers, I wish you the best of luck. For those of you returning 
in the Fall, I wish you every success in your academic journey. On behalf of the Gazette, I hope you 
all enjoy this informative and intriguing read. 

from the Editor

MARGARET LEE
Editor-in-Chief
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CATHAY PACIFIC/HK EXPRESS ACQUISITION: 
HOW DO HONG KONG AND OVERSEAS COM-
PETITION LAW PLAY A ROLE?

MAX LUI

05 HONG KONG

BACKGROUND OF THE CX/HK EXPRESS 
MERGER

On 27th March 2019, Cathay Pacific Airways 
(‘CX’) has announced its plan to acquire Hong 
Kong Express Airways (‘HKE’). The acquisition 
(‘the Merger’) aims to be completed by the end of 
2019. A condition precedent to its completion is the 
clearances from relevant competition authorities. 
The Merger will likely trigger the merger control 
thresholds in jurisdictions where CX and HKE 
operate, namely Japan and South Korea, because the 
merged entity may bring potential anticompetitive 
effects to the air transport market. 

Merger control uses an ex ante approach that allows 
competition watchdogs to critically analyse the 
anticompetitive effects of a merger beforehand, 
and to ‘fix’ the merger before it harms consumers: 
by prohibiting the merger outright, or imposing 
remedies. This is a process that one can also expect 
in the Merger. This article focuses on how merger 
control in different jurisdictions plays a role in 
the Merger and anticipates how the competition 
authorities will assess it. 

DEFINING THE RELEVANT MARKET AND 
CALCULATION OF MARKET SHARE
 
Before substantive analysis on the effects of merger 
cases, the merger reviewing agencies will first 
define the relevant market concerned to identify the 
potential competitive constraints. 

To establish the relevant market in air transport 
cases, airlines with different operating models, like 
CX and HKE (Full-Service vs Budget Carrier), will 
not be classified into two different markets. Rather, 
the market will be classified into different so-called 
‘point of origin/point of destination’ (‘O&D’) 
pairs, as stated in Ryanair/Aer Lingus III:  every 

combination of O&D will be a separate market. For 
example, Hong Kong-Seoul will be considered as one 
market; Hong Kong-Osaka will be another market. 

In addition, the market share of respective companies, 
pre- and post-Merger, is also a useful indication of the 
market structure and their competitive importance.

HONG KONG’S SAY ON THE MERGER

The Merger will result in three out of four Hong 
Kong-based airlines being owned by the Cathay 
Pacific Group (including CX, Cathay Dragon, and 
HKE) (‘the Group’). More importantly, it allows 
the Group to hold around 50% of the total take-
off-and-landing slots available in the Hong Kong 
International Airport.

Even though the Merger will lead to the Group 
having a substantial degree of market power which 
may restrict competition in Hong Kong, the Merger 
Rule in Hong Kong has no application to the Merger. 
The Hong Kong Merger Rule applies to mergers in 
the Telecom sector only.

Therefore, under the current Competition Ordinance 
(Cap. 619) (‘CO’), the Hong Kong Competition 
Commission (‘HKCC’) cannot play a role in the 
Merger. 

FOREIGN AUTHORITIES’ SAY ON THE 
MERGER

Outside Hong Kong, the Merger will be treated as a 
‘foreign-to-foreign merger’. Overseas jurisdictions 
will have a say on a foreign-to-foreign merger once a 
certain financial threshold is triggered. In such a case, 
the overseas competition authorities must be notified. 
Once the authorities are satisfied that the Merger will 
not ‘substantially restrain competition’ (e.g. it does 
not create a high barrier of entry), the Merger would 
be cleared. 

I t  i s  inevi tab le  tha t  the  Merger  wi l l  b r ing 
anticompetitive concerns in many jurisdictions, 
particularly Japan and South Korea, as both airlines 
operate a substantial O&D market in these two 
regions.

IN THE CASE OF JAPAN

In CX’s 2018 Annual Report, its most recent Global 



Annual Turnover is HKD$111,060 Million, and its 
turnover in Japan, Korea and Taiwan is HKD$10,882 
Million.

Under Art. 15 of the Act on Prohibition of Private 
Monopolisation and Maintenance of Fair Trade of 
Japan, the CX and HKE’s financial result will very 
likely trigger the notification of the Merger to the 
Fair Trade Commission (‘FTC’) of Japan, and the 
Merger must be cleared by the FTC. Per Art. 15(1)
(i), the substantive test for the FTC’s clearance is 
whether the Merger will ‘substantially [restrain]… 
competition’ in the Japan Air Transport Industry. 
Looking at the Hong Kong-Japan O&D market, the 
Merger will create a pool of monopoly routes in 
many Hong Kong-Japan destinations, given that CX 
and HKE are the closest competitors on these routes. 
There are at least ten outright monopoly routes 
post-Merger, which include Hong Kong-Sapporo 
and Hong Kong-Okinawa etc. On other routes like 
Hong Kong-Tokyo (Narita), CX and HKE account 
for at least 50% of the market shares. Such market 
dominance will probably create anticompetitive 
concerns.

The above dominance resulting from the Merger 
may create a high barrier of entry and remove the 
current competition between CX and HKE on these 
overlapping routes. As such, Japanese FTC may 
only approve the Merger subject to some conditions, 
e.g. requiring CX and HKE to divest some existing 
overlap routes, or to give up some take-off-and-
landing rights to other airlines.

IN THE CASE OF SOUTH KOREA

Similarly, it is likely that the Merger will trigger 
the threshold to notify the Korean Fair Trade 
Commission (‘KFTC’), and that the Merger must 
be cleared by the KFTC pursuant to Art. 12(1) and 
(2) of the Monopoly Regulation and Fair Trade Act 
(‘MRFTA’). 

The test for KFTC’s clearance is whether the Merger 

will suppress competition in the Korean O&D 
market, applying Art. 7(1) of MRFTA. Using the 
O&D pair approach, the post-Merger market share 
of Hong Kong-Seoul (Incheon) route will be slightly 
increased, and a pool of outright monopoly routes 
will be created in Hong Kong-Busan and Hong 
Kong-Jeju.

Although the Merger may bring less anticompetitive 
effects in Korea, when compared to Japan, the KFTC 
still has jurisdiction to impose a condition on the 
Merger.

DOES HONG KONG REALLY HAVE NO SAY 
IN THE MERGER? 

Assuming that all conditions precedent to the Merger 
are satisfied, the HKE will become a member of the 
Group. In the post-Merger stage, the Group will still 
be subject to the monitoring by the HKCC as s. 21 of 
the CO prohibits companies which have substantial 
market power to conduct anticompetitive behaviour 
(‘the Second Conduct Rule’).

Under the Second Conduct Rule, a company that has 
a substantial degree of market power must not abuse 
that power, e.g. conducting predatory behaviour or 
deliberately limiting production. 

Therefore, even though the Merger is not regulated 
by Hong Kong law, the merged entity will still be 
subject to the Second Conduct Rule, where the 
HKCC is not a ‘paper tiger’.

CONCLUSION

This article anticipates how the Hong Kong and 
overseas competition authorities can play a role 
before and after the Merger, to ensure the Merger 
will not suppress competition in the O&D market. 
Provided that the Merger obtains all requisite 
clearances, the budget carrier HKE will then become 
a wholly-owned subsidiary of CX by the end of 
2019.
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REFORM, REPLACEMENT, 
OR ABOLITION OF PROVOCATION IN 
HONG KONG

CHRISTOPHER JAY

07 HONG KONG

I N T R O D U C T I O N :  A N  O V E RV I E W O F 
PROVOCATION

The partial defence of provocation, if proved 
successfully, reduces the conviction of murder to 
manslaughter and the defendant is no longer subject 
to Mandatory Life Sentence (‘MLS’). Provocation 
has in recent times experienced various changes 
in common law jurisdictions around the world, 
including abolition and legislative reform. This 
article critically evaluates the legal regime on 
provocation adopted by different jurisdictions, and 
argues that while the abolition of this partial defence 
is feasible, further refinement in the Hong Kong 
framework is necessary to best preserve justice.

Hong Kong’s law regarding provocation is retained 
under s.4 of the Homicide Ordinance, with a body of 
mostly English case-law explicating the defence. 

Under the Ordinance, the defence is analysed in 
two stages firstly, whether the accused actually lost 
self-control; secondly, whether a reasonable person 
with   self-control would have reacted as the accused 
did. This  involves two separate determinations - 
the gravity of the provocation coupled with how a 
reasonable person with self-control would react to 
provocation of that gravity. 

THE ROLE OF PARTIAL DEFENCES

Partial defences are especially important in 
jurisdictions with MLS, such as Hong Kong, to 
account for the lower degree of moral culpability in 
certain types of homicide. The defendant deserves a 
lower sentence and a label separate from murder. It is 
however debatable whether provocation is excusatory 
due to the reduced mental agency of the defendant 
because of the victim’s own blameworthiness. It 
should be noted that the provocation need not come 
from the victim, or could be slight and merely the 
last straw which nevertheless provoked the accused.

CRITICISMS OF PROVOCATION

There are two objections to the defence’s appli-
cation., the first of which is its sexist application 
Initially, the defence was premised on  male violent 
tendencies. Over the years, access to the defence 
has gradually equalised, and the basis for mitigation 
shifted from defence of honour in hot blood to 

expected human responses to provocation generally. 
Yet the defence continues to have differential 
application for women and other groups. Since a 
‘sudden and temporary loss of control’ is required, 
this is regarded as inapplicable to certain sympathetic 
cases such as a battered wife, who may not kill 
suddenly but rather is driven to ‘lose control’ over 
a long period of time. Lashing out with violence 
is a behaviour disproportionately attributed to and 
performed by men. 

The second criticism relates to the practical difficulty 
of application. The defence as developed is simply 
too convoluted for a jury to understand and apply. 
The jury can consider personal characteristics for the 
question of the provocative gravity, but are expected 
to completely disregard them for the self-control 
question. It may be unrealistic to expect such a 
degree of factual separation from lay jurors.

APPROACHES OF OTHER JURISDICTIONS 
TO THE SAID PROBLEMS

There have been broadly three approaches – 
reformulation, replacement, and abolition. This is 
illustrated by three jurisdictions that have carefully 
considered the problem of provocation. States in 
Australia demonstrated how the partial defence can 
be engineered to produce better results. Firstly, the 
scope of the defence can be reformed. In Australian 
Capital Territory and Northern Territory, the defence 
no longer applies in non-violent sexual advances. 
Also, the requirement for suddenness is also removed 
to allow better access for battered wives cases. 
Queensland’s  restrictions include exclusion of 
provocation from words alone and contexts of ending 
relationships, subject to ‘extreme and exceptional 
cases’.

In 2010, the United Kingdom repealed the defence 
of provocation as set out in the Homicide Act 1957. 
A new defence of ‘loss of self-control’ was created 
in its place. The qualifying triggers define the scope 
of the defence: (i) fear of serious violence from 
the victim, and (ii) killings that occur in ‘response 
to words or conduct that caused the defendant to 
have a justifiable sense of being seriously wronged. 
The first trigger based on fear is novel and targeted 
towards battered wives’ situations, as it allows for 
anticipated violence, whereas the latter aims to 
replicate the old version’s scope. S.54(1)(c) of the 



Act reformulates the objective test and provides for 
what characteristics may be relevant, including age 
and sex.

In 2009, New Zealand abolished the defence of 
provocation. There is no mandatory life imprisonment 
for murder, hence provocative fact patterns became 
another mitigating factor in sentencing. –However, 
life imprisonment remains to be the usual sentence 
for murder,  

ANALYSIS OF APPROACHES

The said approaches do not sufficiently simplify the 
law and may even further complicate it. For example, 
the definition of an extreme and exceptional case 
is unclear in Queensland.  The structure of the new 
defence in UK continues to be perplexing with 
ambiguous descriptions of the trigger, relevant 
‘circumstances,’ and exclusions.  The benefit to 
battered wives has also been doubted - although fear 
is included as a trigger and suddenness is removed, 
the remaining sudden loss of self-control requirement 
remains likely insurmountable, alongside the revenge 
exclusion.

Restrictions on the scope of provocation prima facie 
reduce unjust operation, but it seems artificial to list 
out excluded categories. For example, it is artificial 
to determine the scope of immoral exceptions. It 
would be better not to raise the notion of ‘sexual 
infidelity’ from the jury to avoid confusion in verdict. 

The experience of New Zealand shows that it is 
feasible to abolish provocation.  Yet, there is a need 
for the reform of a sentencing regime. The best 
balance may be drawn from factoring in provocation 
as a mitigating factor. This may be done by stringent 
mitigation sentencing guidelines in place of MLS. 

CONCLUSION: HOW HONG KONG CAN 
APPROACH ABOLITION

The experience of other jurisdictions indicates 
tinkering with provocation will continue to cause 
problems. Reformulating and replacing does not 
solve the core defective components. Any iteration 
with them included will continue to be unsatisfactory 
and overcomplicated.  In Hong Kong, since MLS 
is an onerous consequence of murder, the abolition 
of provocation will create unjust results. However, 
abolishing both MLS and provocation would be 
preferable to replacement or restriction of the scope 
of provocation.  

Provocation is designed to remedy the harshness of 
MLS. Therefore, one cannot be abolished without 
the other. In its place, there should be mitigating 
sentencing guidelines that cover the scope of 
provocation. The potential difficulty of considering 
provocation fact-patterns will then be lifted from 
the jury.  This will not disturb judicial practice as 
they continue to follow sentencing precedence and 
balance aggravating and mitigating factors. 
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LEUNG KWOK HUNG AND HIS LEGCO 
OATH-TAKING SAGA: 
A SELF-INDUCED FUTILE FIGHT?

BENNY  CHUNG

09 HONG KONG

INTRODUCTION

On 7 November 2016, the Standing Committee of 
the National People’s Congress promulgated its fifth 
Basic Law interpretation (‘the Interpretation’). The 
relevant Basic Law article is Article 104 (‘BL 104’), 
which concerns swearing in for public office. The 
Interpretation was made because several elected 
Legislative Council (‘LegCo’) members from the 
2016 election, including Leung Kwok Hung, took 
the prescribed LegCo Oath in ways that offended 
the relevant rules concerning swearing in for public 
offices (‘the Rules’). Soon after the oath-taking 
ceremony, the then Chief Executive and Secretary 
for Justice initiated multiple judicial review (‘JR’) 
proceedings against six elected legislators. All of 
them legislators were eventually disqualified. In 
February 2019, the Court of Appeal (‘CA’) handed 
down a judgement against Leung, affirming the 
Court of First Instance’s (‘CFI’) decision on his 
disqualification. 

This article argues that, even without the Inter-
pretation and the principles in the CFI judgment, 
Leung should be disqualified pursuant to a 2004 
judgment. Firstly, Leung’s behaviour during the oath-
taking ceremony will be elaborated. Secondly, the 
proceedings at CFI and CA will be briefly discussed. 
Thirdly, the 2004 judgment will be discussed and 
applied to analyse Leung’s 2016 disqualification. 

LEUNG’S BEHAVIOUR AT THE OATH-
TAKING CEREMONY

Upon being called to take the LegCo Oath, Leung 
walked down the hallway shouting some slogans, 
carrying a paper board and a big piece of paper, and 
holding an opened yellow umbrella with political 
slogans written on it. 

Upon reaching the table, Leung continued holding 
the yellow umbrella while placing the papers on 
the table and said some sentences irrelevant to the 
oath-taking ceremony. Then, Leung ‘paused for two 
seconds and started reading words of the LegCo 
Oath with a much louder voice and in a truncated 
manner.’

After Leung finished reading out the Oath, he 
shouted out some political slogans, placed the 
umbrella on the table, and tore the paper into pieces. 
Finally, he threw the pieces of paper towards the 
ceiling and went back to his seat.

THE PROCEEDINGS AT CFI AND CA

Au J (as he then was) held against Leung in CFI 
because Leung failed to respect at least one of these 
requirements, namely the Exact Form and Content 
Requirement, the Solemnity Requirement, and the 
Substantive Belief Requirement, when taking the 
Oath. Leung offended the Solemnity Requirement 
by yelling irrelevant slogans and tearing paper cards, 
and also the Exact Form and Content Requirement 
by adding extra words before and after the prescribed 
LegCo Oath. Leung’s appeal to CA has also failed.

A SELF-INDUCED DISQUALIFICATION?

Leung Kwok Hung v LegCo Secretariat [2004] 
HKEC 1203 (‘the 2004 Judgment’), which was not 
raised by CA to explain why Leung’s disqualification 
is arguably self-induced, will now be discussed. The 
2004 Judgment is probably the first court case in the 
HKSAR which challenges the Rules.



When Leung was first elected to LegCo in 2004, he 
sought to take an amended LegCo oath by including 
some political values to reflect his belief. However, 
his request was refused by the then LegCo Clerk, 
so he launched a JR to seek a declaration that his 
proposed oath complied with the requirements 
imposed by BL 104.

Rejecting Leung’s application, Hartmann J (as he 
then was) handed down the following principles:

i. A LegCo Oath taken in accordance with BL 
104 is ‘no empty words’ but ‘constitutes 
a solemn declaration, a form of promise, 
which binds the maker to a particular code of 
conduct,’ and ‘failure to adhere to that code 
of conduct may render the maker liable to 
expulsion from office.’

ii. The phrase ‘in accordance with law’ in BL 104 
is clear. LegCo members must take the oath 
in a legally prescribed manner and form, and 
those who swear the oath in a manner or form 
inconsistent with law would have their oaths 
offending BL 104.

iii. The Oath and Declaration Ordinance (Cap. 
11) (‘ODO’) has specified the only LegCo 
Oath that LegCo members must adhere to, and 
the language does not accept any alternative 
version, or something that substantially 
conforms with the prescribed LegCo Oath.

iv. An oath sworn is solemn, and ‘the [ODO] 

does no more than recognise that a person of 
religious belief may still bind himself to the 
Supreme Being in which he believes, while 
a person not of religious belief is entitled to 
bind himself by the honour of his name and 
the fact itself of making a public declaration 
of intent.’ Therefore, the ODO only permits 
minor differences to adapt to one’s religious 
belief, but not any real difference in the form 
and substance. 

v. The right to free speech is not engaged 
because the LegCo Oath ‘does not attempt to 
reduce the applicant’s beliefs,’ and ‘the taking 
of the oath is but one manifestation of the 
public life that he has chosen.’

In short, several points can be deduced. First, no 
oath taker can depart from the prescribed form and 
substance. Second, swearing in is not merely a 
procedure, but something so substantive that each 
oath taker should treat with utmost integrity and 
respect. Thus, oath takers should follow the rules 
strictly. By shouting out irrelevant slogans or an 
edited LegCo oath, Leung clearly violated the above 
principles and could thus be disqualified.

IMPLICATION OF THE 2004 JUDGMENT

The issue of oath taking was first decided by the 
judiciary more than a decade ago. Ironically, the 
person who raised the issue back then was Leung. In 
other words, Leung should be familiar with the oath-
taking requirements, and is expected to understand 
the adverse consequences of non-compliance.

Critics might argue that Leung was not the first 
to offend the Rules. For example, former LegCo 
member Raymond Wong Yuk Man added his own 
phrases to the Oath, but was still able to complete 
his term. Thus, Leung should be given another 
chance. However, this argument cannot stand. Even 
though no JR was commenced against former LegCo 
members who offended the Rules, that does not 
mean the Rules have no legal force. By analogy, 
just because a person breaking the law has yet been 
arrested does not mean what he has done was lawful.
As a side note, not only did the 2004 Judgment shed 
light on the ODO, the Rules, and the constitutional 
requirements, but this judgment alone was also 
enough to disqualify Leung. In other words, the 
Interpretation is arguably unnecessary.

CONCLUSION

In short, Leung’s disqualification is self-induced. 
After receiving the 2004 Judgment, Leung should 
have been well-aware of the grave consequences 
brought by any non-compliance with the Rules. 
Therefore, rather than preparing for an appeal, 
it might be more worthwhile for Leung to start 
preparing for the next LegCo election, and remember 
not to offend the Rules if he is re-elected.
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LEGAL BILINGUALISM IN HONG KONG: 
IMPLICATIONS FOR LANGUAGE EDUCATION 
IN LOCAL LAW DEGREE PROGRAMMES

KELVIN  CHU

11 HONG KONG

INTRODUCTION

Legal bilingualism has been adopted in Hong Kong 
since the handover in 1997. This young bilingual 
jurisdiction is however fraught with many paradoxes. 
While the equal authenticity principle applies to 
statutory interpretations, the Chinese version of the 
Basic Law would prevail over the English text in 
case of translation discrepancies. Further, although 
both Chinese and English could theoretically be 
used under all circumstances, certain legal settings 
are skewed towards one particular language. Thus 
there seems to be a mismatch, in both professional 
and educational contexts, between the concept 
and practice of legal bilingualism in Hong Kong. 
Adopting the judiciary as a case study, this article 
argues that language education in local law degree 
programmes should be reformed to improve social 
justice in contemporary Hong Kong society. 

CHALLENGES OF IMPLEMENTING 
BILINGUALISM IN THE JUDICIARY

In terms of language use in the judiciary, there is a 
huge divide between lower courts and higher courts, 
with Chinese dominating the former and English 
prevailing in the latter. To a great extent, such a 
divide stems from the very dilemma of Hong Kong’s 
bilingual common law project. Sociologist Kwai Ng 
of UC San Diego describes the common law system 
as ‘not just culturally English, for its pragmatic and 
liberal character, but also in a more straightforward 
and literal sense, English’. As a result, globally - 
be it in English-speaking countries or post-colonial 

states - common law is practised almost exclusively 
in English. Hong Kong, which claims to be a fully 
bilingual common law system, is an odd case. 

The recognition of Chinese as an official language 
has improved access to justice, especially in lower 
courts. Since the handover, Hong Kong’s judiciary 
has observed a considerable surge in the number 
of unrepresented litigants in civil proceedings. 
Owing to their lack of legal expertise, they demand 
significant time and resources of the judiciary, which 
prompted the government to set up a resource centre 
for their benefit. Ironically, Chinese translations of 
common law terminology are often problematic and 
convoluted, rendering the resources inaccessible 
to lay people. A pilot scheme on Chinese Trial 
Court was implemented in 2000 and later extended 
to all magistrates’ courts, with each having one 
court designated Chinese Trial Court where no 
interpretation services are offered. 

In higher courts, the use of Chinese is rare. For 
instance, in 2006, 65% of criminal cases in the Court 
of Appeal were conducted in English and all cases 
processed by the Court of Final Appeal were heard 
in English. This might be unavoidable since lower 
courts focus more on factual arguments, whereas 
higher courts need to tackle legal arguments, which 
may require the citation of authorities from England 
and other common law jurisdictions that have no 
Chinese translation. It is also worth noting that many 
judges in higher courts only have English facility. 
     
RETHINKING THE NOTION OF LEGAL 
LANGUAGE

The current state of Hong Kong’s legal bilingualism 
has important implications for language education 
in local law degree programmes. The notion of legal 
language - both English and Chinese - would benefit 
from a reform or at least a rethink. As the above 
discussion hints, the esoteric nature of legal language 
creates barriers to accessibility. Legal English, for 
example, makes heavy use of specialised jargon, 
convoluted syntax, and Latin or French borrowings 
to standardise documents. In a similar vein, legal 
Chinese relies on archaic and obsolete language that 
is often inconsistently translated. The resource centre 
for unrepresented litigants, despite being established 
with good intent, has very much defeated its purpose 



of making legal resources more comprehensible. 
 
British linguist David Crystal takes a cautious 
approach to reform, arguing that ‘a blanket 
condemnation of legal language is naive, in that 
it fails to appreciate what such language has to 
do if it is to function efficiently in the service of 
the community’. While any reform would call 
for prudent planning, this reform is at the same 
time an urgent one. The current problem of legal 
bilingualism does not simply create a linguistic gap, 
but also a gap in justice. As another British linguist 
Christopher Hutton argues, ‘if “ignorance of the 
law is no excuse” then law should be formulated 
in terms that those subject to its jurisdiction can 
understand’. Therefore, the three law schools in 
Hong Kong should take a pioneer role in rethinking 
legal language and collaborate with the government 
and the legal industry to initiate change. 

DISCREPANCIES BETWEEN CONCEPT AND 
PRACTICE

The mismatch between current industry trends and 
legal language education has been brought to the 
fore. This is mainly exemplified in the lack of legal 
Chinese training for students. Of all the professional 
law programmes offered by the three law schools in 
Hong Kong (including LLB, JD, and PCLL), only 
one includes a legal Chinese course as part of its 
compulsory curriculum. This does students a great 
disservice, since it is highly probable that they will 
need to practise law in Chinese upon graduation. 
In particular, translation scholar Elvis Lee posits 
that ‘pre-service and in-service education on using 
Chinese as a trial language for judges and counsel 
is inadequate, and lawyer training universities 
place little emphasis on Chinese oral skills in 
their curricula’. As a result, the three law schools 
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should invest more resources in the development of 
legal Chinese courses. Such courses should not be 
confined to the academic use of Chinese, but rather 
cover practical skills that would be relevant to a 
legal career. They should also form a core part of the 
curriculum to reflect the linguistic needs of Hong 
Kong’s legal industry.

     
CONCLUSION

Language is not merely a communicative tool 
that reflects reality; indeed, it carries the values, 
sentiments and agenda that one projects onto it. 
Therefore, the suggestions given above can also 
be placed in the broader context of social justice. 
The impenetrability of legal English and Chinese 
has put up high barriers for the uninitiated lay 
people. A case in point is the tremendous difficulty 
that unrepresented litigants need to go through. 
In obscuring legal language, the universities, the 
government and the industry are also blurring the 
very idea of justice, as law mounts unnecessary 
obstacles instead of levelling the playing field. 
Only with a critical approach to improving legal 
language can the problems be addressed. The legal 
education providers have an especially acute sense of 
responsibility as they are tasked with the challenge of 
nurturing future law practitioners. 
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THE BULLET-PROOF MTR BY-LAWS IN 
RESTRICTING FREEDOM OF EXPRESSION 

ISAAC  LAM

13 HONG KONG

INTRODUCTION

The right of free expression is one of the funda-
mental rights in Hong Kong, enshrined in Art. 27 
Basic Law and Art. 16 Hong Kong Bill of Rights 
(‘HKBOR’). This right, however, is not absolute, 
meaning that it could be restricted in different 
circumstances. One of these constitutional limits is 
for the respecting of the rights of others as stated in 
Art. 16(3) HKBOR, such as the protection of private 
property rights. 

By reviewing recent cases in Hong Kong, this article 
first examines the balance between the property 
rights derived from privately-owned commercial 
properties such as MTR stations against freedom of 
expression. Under this basis, this article suggests the 
way the courts should qualify the MTR Corporation 
(‘MTRC’)’s discretion in limiting freedom of 
expression as prescribed in MTR By-laws. This 
is done through setting out clear criteria for the 
exercise of such discretion, creating a new category 
in the continuum to limit freedom of expression. This 
enables the right of free expression in the society to 
be redistributed in a fair and equitable manner. 

C O U RT ’ S  V I E W O N  T H E  S TAT U S  O F 
PRIVATE PROPERTY RIGHTS

Prior to HKSAR v Fong Kwok Shan Christine (2017) 
20 HKCFAR 425, in HKSAR v Au Kwok Kuen [2010] 
3 HKLRD 371, the Court has taken an absolute 
view in favour of the protection of private property 
rights and the right to privacy in private residential 
property. Although the Au Kwok Kuen decision 
focuses on private residential property instead of 
commercial premises, the Court seems to have 
adopted different thresholds to limit the exercise of 
freedom of expression depending on whether the 
relevant premises are privately-owned venues or 
public places. A denial of access to a particular place 
is capable of restricting the freedom of expression. 

In order to operate as a legal restriction on con-
stitutional rights, this restriction must satisfy the 
three-part test of (i) legitimacy, (ii) rationality, and 
(iii) proportionality. Regarding the subjugating of 
freedom of expression to property rights, the Court 
stated in obiter that where the denied right is access 
to private property, ‘justification of the restriction 
as a measure necessary for the protection of the 
rights of others has to be given very substantial 
weight in the proportionality balance’. This obiter 
was however applied in recent cases concerning the 
constitutionality of MTR By-laws in a way that the 
freedom of expression has to give way to the private 
property rights of MTRC. 

APPLICATION OF FONG KWOK SHAN

The weight given in favour of private property rights 
could be decisive in evaluating restrictive measures 
of denying access to privately-owned commercial 
premises, such that the public is deprived of 
their freedom of expression in MTR stations. For 
example, in MTR Corp Ltd v Chow Nok Hang [2018] 
2 HKLRD 1378, the defendant was found guilty 
in failing to comply with a reasonable direction 
and request of an MTR official to stop using a 
loudspeaker contrary to s. 21(1) MTR By-laws. The 
Court applied the Fong Kwok Shan decision and 
held that it would be rare for a refusal of access to 
a privately-owned venue amounting to a restriction 
on the right to freedom of expression to be held as 
constitutionally invalid. 

Similarly, in MTR Corp Ltd v Tsang Kin Shing, the 



Court of Final Appeal (‘CFA’) refused to grant leave 
to appeal to the defendant who posted more than 20 
stickers on the wall of the concourse at the Mong 
Kok MTR Station without MTRC’s permission 
contrary to s. 32A MTR By-laws. The CFA held 
that the restrictive measure pursues a legitimate aim 
of controlling advertising on railway premises and 
protecting MTRC’s property. Furthermore, such a 
measure is proportionate because it is directed to a 
narrow limitation of one mode of expression only. 

By contrast, the Court of First Instance in Chee 
Fei Ming v Director of Food and Environmental 
Hygiene (No 2) held that s. 104A(1)(b) Public 
Health and Municipal Services Ordinance (Cap 
132), which provides that no bill or poster shall 
be displayed or affixed on any Government land 
except with the written permission of the Authority, 
was unconstitutional. This is because it grants 
the Authority, in this case Director of Food and 
Environmental Hygiene, an unfettered discretion 
without stating the basis of approval, and thus fails 
the ‘prescribed by law’ requirement under Art. 39 
Basic Law. Although the decision in Chee Fei Ming 
is based on legal uncertainty of the discretion of the 
Authority, which is different from the basis of the 
decision in Tsang Kin Shing, both cases concern 
very similar subject matters of affixing bills. 

By comparing these two cases, it gives an impression 
that the weight given to the private property rights of 
MTRC was so substantial that the legal uncertainty 
of MTRC’s unfettered discretion in the MTR By-
laws could be conveniently ignored. In essence, the 
similar problem in the cases is that the court failed 
to take into consideration of the fact that the MTRC 
station is not merely a private premise, but it has 
been given power of public authority through their 
by-laws or given a public character.

U P H O L D I N G  T H E  F R E E D O M  O F E X -
PRESSION

Where it is not disputed that MTRC is a public 
authority, the courts should impose a more stringent 
and precise ambit on the discretion of MTRC to 
restrict freedom of expression so as to uphold the 
right of free expression in the society. 

In any event, the MTRC has a public character. A 
property has a ‘public’ character if denial of access 
would affect the general public's opportunity to 
communicate in a significant way. The freedom of 
expression requires such private property of the 
MTRC to be opened up to the public so as to enable 
communications in their premise. 

The MTRC derives its power to restrict expression   
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from multiple provisions. However, the MTRC 
need only invoke one provision against a potential 
defendant. Although it is stated in Fong Kwok Shan 
that the restriction on freedom of expression shall be 
no more than reasonably necessary for accomplishing 
the legitimate aim, the heavy weight given to private 
property rights seems to suggest that the MTRC 
may choose a wide range of measures to restrict 
freedom of expression so long as such restrictions are 
reasonable. Since the MTR By-laws limit multiple 
modes of expression in different provisions, such as 
s. 21 and s. 32, the courts could always rule in favour 
of the property right of the MTRC by holding that the 
limitation in a particular provision is proportionate 
as it is confined to one mode of expression only. 
However, the courts generally do not consider other 
parallel provisions that are not relied upon by the 
MTRC in this proportionality analysis.

CONCLUSION 

The courts should clarify the obiter in Fong Kwok 
Shan given a right case in order to protect freedom of 
expression from an unqualified discretion of owners 
in denying access to privately-owned premises such 
as MTR stations.
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ICESCR: SCOPE WITHOUT BORDERS
JENNIFER TSE

The United States and Israel have been outspoken 
in rejecting extraterritorial applicability in human 
rights. This differs from the position taken by the 
Committee on the Economic, Social and Cultural 
Rights in its General Comment (‘GC’) No. 24 
regarding the International Covenant on Economic, 
Social and Cultural Rights (‘ICESCR’) which states 
that the ICESCR can be applied extraterritorially. 
However, the GC No. 24 has been criticised 
for its lack of legal basis, and that human rights 
obligations cannot extend extraterritorially absent 
an extraterritorial scope clause. This essay aims 
to establish that first, the position of GC No. 24 
is well-grounded in law; second, ICESCR has an 
extraterritorial scope, despite its absence of an 
extraterritorial scope clause.

THE POSITION IN GENERAL COMMENT NO. 
24

ICESCR requires states to take steps to prevent its 
own nationals, including its own corporations, from 
engaging in conduct that infringes the human rights 
of persons located in other states, including conduct 
which have impacts spilling over onto the territory of 
other states. In particular, this law is applicable when 
the businesses are located or domiciled in the above 
states.

Enacted in light of increased activities of trans-
national corporations and investment, the GC No. 24 
features states’ prominent role in regulating activities 
with extraterritorial obligations.

EXAMINING THE EFFECT OF SCOPE 
CLAUSES: ICESCR, ICCPR, AND ECHR

While there is no scope clause in ICESCR, there are 
scope clauses in the International Covenant on Civil 
and Political Rights (‘ICCPR’) and the European 
Convention of Human Rights (‘ECHR’). It is an 
international practice that the strict ambit of scope 
clauses is not bound to be observed. Therefore, 
ICESCR, without a scope clause, is arguably 
all the more apt at having its scope extended 
extraterritorially.

Examining first the scope clause of ICCPR, Art. 
2(1) ICCPR stipulates that state parties undertake 
to respect and to ensure to all individuals within 
its territory and subject to its jurisdiction the rights 
recognised in ICCPR. However, there is no such 
equivalent in ICESCR, albeit ICESCR and ICCPR 
were negotiated at the same time. This is thus a 
strong argument that ICESCR is not subject to limits 
of the scope clause. 

However, even for the ICCPR, its application has 
been fleshed out in international jurisprudence, which 
has deviated from the strict wording of the ICCPR. 
The rationale of Art.  2(1) ICCPR is stated in the Wall 
Opinion, that the drafters of ICCPR aimed to use Art. 
2(1) to rule out claims against states regarding acts 
that are not within the state’s competence to regulate. 
This does not amount to a denial of extraterritorial 
obligations under customary international law 
(‘CIL’).

The rule in the Wall Opinion is that ‘while the 
jurisdiction of States is primarily territorial, it may 
sometimes be exercised outside the national territory’ 
(emphasis added). And in this case, the court found 
that extraterritorial jurisdiction may be exercised 
when the state has effective control over the territory 
of another state. However, it is silent on what else fits 
within the extraterritorial scope.

The position is similar to ECHR upon an examination 
of its Art. 1. The scope attaches to ‘everyone within 
their jurisdiction’. However, the application of the 
ECHR stretches beyond its scope clause. In Bankovic 
v Belgium, it states that besides Art. 1, there are ‘other 
bases of jurisdiction being exceptional and requiring 
special justification in the particular circumstances 
of each case’. This case states an unexhaustive 
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list of situations falling within the ‘other bases of 
jurisdiction’, including effective control, actions by 
consular or diplomatic agents. The rationale is that a 
state's responsibility ‘could, in principle, be engaged 
because of acts... which produced effects or were 
performed outside their own territory’, citing the case 
of Drozd v France.

These may rest upon CIL and the general principles 
of international law as shall be stated below. 

LEGAL GROUNDING BY CIL

This position is well-grounded in CIL and has been 
clarified in recent years. In 1948, this was codified 
in Corfu Channel. Although this is not a human 
rights case, it establishes a wide-arching customary 
international law principle that a state is prohibited 
from allowing its territory to be used to cause 
damage onto the territory of another state. This duty, 
which is expressed without any territorial limitation, 
is broader than that of GC No. 24. 

A similar position was established in Nuclear 
Weapons Advisory Opinion. This case discusses 
extraterritorial jurisdiction in the context of 
environmental law. It opined that the environment is 
not an abstraction but represents the quality of life 
and very health of human beings. In particular, the 
right to life under Art. 6 ICCPR was discussed. 

In 2012, the Human Rights Committee (‘HRC’) 
established by ICCPR has adopted Resolution 21/11, 
which stipulates the duty to regulate corporations 
within their jurisdiction in light of extraterritorial 
effects for human rights breaches. This is the 
embodiment of GC No. 24 in 2017, which shows that 
international law has been clarifying the scope of 
extraterritorial obligations recently. 

While the USA states that such human rights 
position does not apply outside the territory of a state 
party, this was harshly criticised by the HRC in its 
110th session on 14 March 2014, as the committee 

remarked ‘Would the delegation recognise that the 
US’s position on extraterritorial activities allowed 
the US to commit violations everywhere except in 
their own territory? The non-applicability of the 
Covenant to extraterritorial activities led to impunity 
and rights violations. If all states were to share that 
interpretation, there would be no protection at all.’ 
This shows that the scope clause may not be material 
in establishing extraterritorial application.

L E G A L G R O U N D I N G  B Y  G E N E R A L 
PRINCIPLES OF INTERNATIONAL LAW 

ICESCR creates  a  r ight  owed to everyone. 
According to the Basic Principles and Guidelines on 
the Right to a Remedy and Reparation for Victims 
of International Humanitarian Law, the right to an 
effective remedy is an integral part of international 
human rights law.

The Preamble of ICESCR states that it recognises 
‘the inherent dignity and of the equal and inalienable 
rights of all members of the human’, and Arts. 6-9, 
11-13 and 15 state that the rights under ICESCR 
apply to ‘everyone’. This is essentially an obligation 
owed to all people. 

Given that ICESCR enshrines human rights, to 
entail extraterritorial violations without giving these 
violations a remedy goes against established general 
principles of international law. 

As such, there is sufficient legal basis to support 
ICESCR’s extraterritorial applicability. Further, CIL 
and general principles of international law fill in the 
gap for the lack of a scope clause. By default, the 
starting point of human rights treaties is always one 
of extraterritorial application.
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SOLITARY CONFINEMENT IN CANADA: 
INADEQUACY OF STATUTORY PROTECTION

MARGARET LEE

INTRODUCTION

Solitary confinement is sometimes described as a 
‘prison within prison’, which segregates inmates 
from the rest of the prison population. Due to the 
severity of this form of punishment, Canadian law 
has provided additional safeguards to inmates. 
This article will evaluate the ruling of the Alberta 
Court of Queen’s Bench in R v Hamm, and argue 
that the current legislation cannot provide sufficient 
safeguards to protect inmates from arbitrary solitary 
confinement.

DEGREE OF PROCEDURAL FAIRNESS 
REQUIRED

In Hamm, four Edmonton institution inmates applied 
for habeas corpus from their solitary confinement. 
All four inmates had spent more than the maximum 
period of 30 days of solitary confinement by the time 
their habeas corpus application was heard. Except for 
one applicant who had already been released before 
the hearing, the applications of the remaining three 
were allowed and the Court ordered their immediate 
release from solitary confinement.

The court, following the test in Baker v Canada 
(Minister of Citizenship and Immigration), concluded 
that given the seriousness of solitary confinement, 
an institution has a duty to provide a high level of 
procedural fairness in the decision-making process. 
In determining the degree of fairness required, there 
are five relevant factors: (i) the nature and procedure 
of the decision making, (ii) the statute pursuant to 
which the agency operates, (iii) the importance of the 

decision to the individual(s) affected, (iv) legitimate 
expectations of the persons challenging the decision, 
and (v) the procedure adopted by the agency.

Although Baker does not set down an exhaustive 
list of requirements for determining the degree of 
procedural fairness, it provides useful guidance in 
determining whether the correct degree of procedural 
fairness was afforded to the applicants in Hamm. In 
this case, Edmonton institution placed the inmates 
in solitary confinement without laying additional 
criminal or institutional charges. Such an approach 
has deprived the applicants of the procedural 
fairness that they would have been afforded should 
disciplinary hearings be properly conducted.

REASONABLENESS OF PLACEMENT IN 
SOLITARY CONFINEMENT

The Corrections and Conditional Release Act 1992 
(‘the Act’) of Canada requires first, the prisoner staff 
to give detailed explanation on their reaching of a 
decision to put an inmate in solitary confinement; 
second, only to reach such a decision in case of no 
other reasonable alternatives.

However, regarding the first limb of detailed 
explanation, the Court held that the institution in 
Hamm was unreasonable to solely rely on the source 
of confidential informants for reaching the decision 
of solitary confinement. The informants’ credibility, 
as the judge pointed out, was obviously weak. The 
informants’ criminal records should be taken into 
account when assessing their credibility. While 
the confidential information in this case was not 
completely lacking evidential value, credibility of the 
informants was insufficient. 

Regarding the second limb, the institution was unable 
to show the lack of other reasonable alternatives than 
solitary confinement as required by the Act. S. 31(3) 
of the Act stated that administrative segregation 
should be ordered only ‘if the institutional head 
is satisfied that there is no reasonable alternative’. 
Possible alternatives, such as segregating inmates 
from other co-allegers of the assault during the 
investigation, or moving the guards in question to 
another unit, were not considered by the institution. 
Therefore, the institution was unjustified in their 
basis for solitary confinement.
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INADEQUACY OF ADMINISTRATIVE RULES

Further, the Corrections and Conditional Release 
Regulations 1992 (‘the Regulations’) require the 
institution to conduct a review when an inmate was 
involuntarily placed in administrative segregation. 
The Segregation Review Board, designated by the 
institutional head, ‘shall review within five working 
days after the inmate’s confinement in administrative 
segregation’ (‘the 5th Working Day Review’); and ‘at 
least once every 30 days thereafter that the inmate 
remains in administrative segregation’. Furthermore, 
the inmate shall be given written notice of the 
hearing and the information that the Board will 
be considering at least three working days before 
the hearing. The inmate must also be given ‘an 
opportunity to be present and to make representations 
at the hearing’. The review procedures are designed 
to safeguard prisoners from abusive uses of solitary 
confinement within a penitentiary institution. 

In Hamm, it was held that the 5th Working Day 
Review had not been conducted fairly. The review 
must provide sufficient information, allowing 
transparency on the institution’s basis of segregation 
as well as continued segregation. However, the 
hearing did not deal with the reason or basis for 
segregation, and failed to address two applicants’ 
arguments of (i) lack of problems with jailer within 
his criminal history and (ii) weak motivation in 
participating in a plan that would jeopardise his 
upcoming release.

The continued segregation of the inmates was also 
unjustified. In the 5th Working Day Review, the 
institution ruled that allowing the segregated inmates 
to associate with other inmates may jeopardise 
the security and the safety of other persons and on 
the penitentiary. Since there was a lack of credible 
evidence and no charges have been laid against 
the applicants, the validity of the 5th Working Day 
Review was undermined. Taken together, it was 
held unreasonable to place the prisoners into solitary 
confinement.

LATEST DEVELOPMENT

The Ontario Court of Appeal’s recent ruling in 
Canadian Civil Liberties Association v Canada 
(Attorney General) reiterated the judicial attitude 
to the need to protect inmates’ rights in relation 
to solitary confinement. It  was held, among 
others, that holding inmates in administrative 
solitary confinement in excess of 15 days was 
unconstitutional because this ‘outrages standards of 
decency and amounts to cruel and unusual treatment’. 
This again indicates the need to review and update 
the current statutory regime to protect inmates from 
arbitrary solitary confinement.

CONCLUSION

In Hamm, Edmonton institution had not established 
that its decision to segregate the inmates was 
procedurally fair. The lack of institutional charges 
laid on the applicants meant that they were not 
provided with a hearing into the allegations. As the 
placement in solitary confinement is described as 
‘prison within prison’, the process in reaching such a 
decision by an institution should ‘mirror the process 
in which the court sentences a convict to prison 
sentence’. The institution had failed to satisfy the 
burden of proving its decision of placing the inmates 
in solitary confinement was reasonable. 

While the Act and the Regulations were put in place 
to protect the inmates, as indicated in Hamm, there 
were loopholes that institutions may exploit in 
relation to the requirement of procedural fairness. As 
such, statutes concerning solitary confinement should 
be updated accordingly to reflect the spirit of Hamm, 
so as to provide a more stringent requirement of 
fairness before any decision of solitary confinement 
can be properly made.
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INTRODUCTION

The modern English approach towards family 
home ownership dispute was laid down in the 
landmark cases of Stack v Dowden and Jones v 
Kernott. The court first presumes that the beneficial 
ownership in the family home corresponds to the 
legal ownership (‘equity follows the law’). The 
party asserting otherwise has the burden to rebut 
the presumption by showing that the parties had 
a common intention to hold the beneficial interest 
differently. The English approach of utilising the 
common intention constructive trust was adopted by 
the Hong Kong Court of Final Appeal in Mo Ying 
v Brillex Development Ltd. Nevertheless, the Court 
of Appeal in Primecredit Ltd v Yeung Chun Pang 
Barry subsequently departed from the English law 
through the use of the presumption of resulting trust. 
This article argues that the presumption of resulting 
trust is more suitable for Hong Kong, but contextual 
factors must still be taken into account. 

PRIMECREDIT LTD V YEUNG CHUN PANG 
BARRY

Primecredit concerns the beneficial ownership of 
a family home. The property was put into the joint 
names of the husband and the son at acquisition. 
After the death of the husband, the son became the 
sole legal owner of the property. A finance company 
sought to enforce a charging order against the 
property regarding a debt owed by the son. The wife 
and son resisted the application by asserting that 
the wife had a beneficial interest in the property. 
According to the wife, the property was acquired 
in the name of the husband and son because she 
was not eligible to purchase the property under 
the Home Ownership Scheme (‘HOS’) and that 

the family intended the property would pass to the 
son as the only male descendent after she and her 
husband passed away. Only the husband and the 
wife contributed financially to the purchase of the 
property.

The trial judge ruled against the wife, but the 
decision was reversed on appeal. Following the 
approach in Stack, Cheung JA and Lam V-P applied 
the common intention constructive trust and decided 
that the family intended the husband and wife to hold 
the beneficial interest of the property jointly. Kwan 
JA, with the approval of Cheung JA and Lam V-P, 
held that a presumption of resulting trust operated 
in favour of the wife who paid for the property 
and there was no sufficient evidence to rebut this 
presumption.

THE ENGLISH POSITION

The use of presumption of resulting trust in the 
domestic context has been specifically disapproved 
in Stack and Jones. Under a presumption of resulting 
trust, a party is presumed to obtain a beneficial 
interest in the property proportional to his/her 
financial contribution. The majority in Stack regarded 
this as undesirable, as there is frequently a division 
of responsibilities between breadwinner and home 
maker in a family. A presumption emphasising the 
‘solid tug of money’ is likely contrary to the intention 
of the parties and operates to the detriment of the 
financially weaker party who usually contributes to 
the family non-financially.

Stack and Jones preferred presuming that equity 
follows the law. As stated by Lady Hale in Stack, 
this was because when the parties intended to hold 
property legally in a certain manner, they intended 
to do the same in equity unless the contrary intention 
was expressed. As clarified by Lord Walker in Jones, 
the presumption of resulting trust was ‘at odds’ with 
the starting point of equity following the law. This 
view is adopted in subsequent English cases such as 
Fowler v Barron.

PRESUMPTION OF RESULTING TRUST TO 
BE PREFERRED?

Presumptions, governing the burden of proof, are 
often a decisive factor in the outcome of a family 
home dispute. This is because common intention as 

THOMAS LEUNG
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to the ownership of the family home rarely exists 
in real life, as discussion on ownership may be 
perceived negatively by other family members. Even 
if such common intention does exist, it is likely to be 
unrecorded and imperfectly remembered by family 
members. It is difficult to find a common intention at 
trial, especially when each side gives conflicting oral 
evidence. The court may have no choice but to resort 
to presumptions in such cases to resolve the dispute.

It is debatable whether ‘equity follows the law’ 
should always be the starting point. Both Stack and 
Jones are concerned with unmarried cohabitating 
couples. It may be fairer for the court in such 
circumstances to place more emphasis on the legal 
title than on the monetary contribution, as joint legal 
ownership is likely a display of the couple’s intention 
to live together. The same cannot be said of domestic 
ownership disputes involving children and other 
relatives. The parties may not intend to live together 
in the property in question. A family member may be 
named as the legal owner simply to take advantage 
of the right of survivorship or to meet mortgage 
requirements. Since it is likely that the title deed 
may fail to reflect the parties’ intention, adopting the 
presumption of resulting trust may produce a fairer 
outcome in such cases.

The presumption of resulting trust in the domestic 
context, as developed in Primecredit, may be more 
suitable for use under local circumstances. It is 
common in Hong Kong for the entire family to pool 
their resources towards the purchase of a property. 
The property serves not only as a family home for 
some members, but also as a long-term investment 
for the others. In Kwong Yuen Seung v Kwong Kam 
Hung, the property was purchased by the sons in 
the name of their parents. However, the sons only 
intended the property to be occupied by their parents 
for retirement, instead of being a gift. Government 
housing schemes such as the HOS have stringent 

requirements on the eligibility of applicants and 
the alienation of property. The property purchased 
under these schemes can only be held legally by the 
applicants, but not by those who contributed to the 
purchase, as in Primecredit. In these circumstances, 
the use of the presumption of resulting trust is clearly 
preferred over that of ‘equity follows the law’.

THE WAY FORWARD

However, it remains unsettled in Primecredit as 
to when the presumption of resulting trust applies 
and displaces the presumption that ‘equity follows 
the law’. In Chen Tek Yee v Chan Moon Shing and 
Chen Lily v Yip Tsun Wah Alvan, the court applied 
the presumption of ‘equity follows the law’ despite 
one of the unmarried cohabitants contributing 
substantially more to the acquisition of the property 
held in joint names. The Singapore court in Chan 
Yuen Lan v See Fong Mun  provided that the 
presumption of resulting trust should always prevail 
over that of ‘equity follows the law’ once there is 
evidence of the parties’ respective contributions.

The essence of the issue is whether the title owner 
or the financial contributor of the property should 
bear the burden of adducing ‘compelling evidence’ 
to establish the parties’ real intention. In determining 
which presumption is to be employed, it is suggested 
that the court should take the approach that carries 
the least risk of injustice. The court should consider 
the circumstances of the case, as well as any scant, 
however insufficient, evidence available. Assistance 
may be drawn from Marr v Collie, where the Privy 
Council suggested that the presumption to be 
applied depends on the context, and context is set 
by the parties’ intention or the absence thereof. The 
court, however, must be mindful of the fact that 
presumptions are just evidential tools and can be 
rebutted by sufficient evidence.
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A BREAKTHROUGH IN THE LAW OF EASE-
MENT: SHOULD A RIGHT TO RECREATE BE 
RECOGNISED IN LAW?
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INTRODUCTION

Everyone enjoys a right to recreate, but not everyone 
is allowed to recreate on a piece of land belonging 
to others. The law of easement has been developed 
to allow a land owner and his successors in title 
(the dominant owners) to enjoy rights to conduct 
a variety of activities on the land of others (the 
servient owners). However, recreational easements 
were prohibited for more than a century until it was 
recognised in Regency Villas Title Ltd v Diamond 
Resorts (Europe) Ltd [2018] UKSC 57. Despite 
the celebrated view in recognising recreational 
easements, this article aims to illustrate the 
inconsistencies shown in the judgements in different 
areas of land law that may or may not affect Hong 
Kong.

THE BACKGROUND OF REGENCY VILLAS 
TITLE LTD V DIAMOND RESORTS (EUROPE) 
LTD

In the High Court, the plaintiffs were granted a right 
to use all recreational facilities on the defendants’ 
land. In the Court of Appeal, the scope of the grant 
was limited to the original ‘new, improved or 
replacement facilities’ on the same areas of the land 
in the 1981 grant, including a ‘minor extension’ 
of boundary. However, it excludes any facilities 
relocated or built in other areas of the land, as well 
as all the indoor facilities. In November 2018, the 
Supreme Court upheld the decision, but further 
allowed the plaintiff to enjoy the right to use a newly 
built indoor swimming pool.
     

OUSTER PRINCIPLES

The recognition of this fundamental right as a subject 
matter of easements is a celebrated move. However, 
it seems that some of its justifications remain 
problematic, which the Supreme Court subsequently 
tried to rectify.
     
The ouster principle was one of such problems. 
Under this principle, the rights enjoyed by the 
dominant owner cannot defeat the rights of the 
servient owner in its entirety. In Re Ellenborough 
Park, an easement must not ‘amount to a right of 
joint occupation or substantially deprive the legal 
possession of the servient owner’. 

In Regency Villas, the customers of the dominant 
owners may occupy the facilities for a long period, 
excluding the servient owner. However, the Court of 
Appeal held that there will be no ouster because the 
servient owner could still decide the opening hours, 
regulate and alter the facilities.

‘STEP-IN RIGHTS’ TO MAINTENANCE

The courts decided that if the servient owners 
cease to maintain the facilities, the dominant owner 
assumes a ‘step-in’ right that will not deprive the 
legal possession or control of the servient owner. 
This contradicts Moncrieff v Jamieson [2007] UKHL 
42. In that case, the court gave an obiter that the 
dominant owner had ‘‘no position’’ to fill in the water 
in the swimming pool.
     
In an extreme scenario, even though a championship 
golf course should be maintained by a team of 
experts, no ouster will occur when the dominant 
owner exercises a ‘step-in’ right. After Moncrieff, a 
very high threshold is required to trigger an ouster 
clause. It will only occur when the maintenance 
of the facilities requires high expertise, such as 
a covered ski slope with artificial snow, or the 
adventure rides in a theme park. 

DIFFERENTIAL TREATMENT BETWEEN 
INDOOR AND OUTDOOR FACILITIES

In the Court of Appeal, the judges appear to treat 
indoor and outdoor facilities differently. An easement 
is generally granted to the use of all outdoor facilities 
but not the indoor ones. 
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The right to use the indoor facilities is not recognised 
as an easement, because it is construed as the right to 
use the chattels inside them, but not a right over the 
land. For example, the right to use a gym room is not 
an easement, because the dominant owners merely 
use the gym equipment, but not the room. However, 
the Supreme Court has granted an easement over 
the use of an indoor swimming pool. This seems 
to contradict the Court of Appeal’s judgment 
which stated that water in the swimming pool is a 
‘personalty’ similar to a chattel in the context of land 
law.

     
CHATTEL VS FIXTURE?

There appears to be an inconsistent justification for 
the difference between a fixture and a chattel. From 
the landmark case Elitestone Ltd v Morris, there are 
two tests to distinguish between the two. First, in the 
degree of annexation test, a subject is a chattel but 
not a fixture if it is not firmly attached to the land 
and can be removed without damaging the land. In 
this sense, the gym equipment, the water in the pool, 
and the tennis net are all chattels. 

Second, in the purpose of annexation test, a subject 
is a fixture but not a chattel if it is objectively 
intended to increase the enjoyment of the land. 
Thus the three subjects above are all fixtures. They 
should either be fixtures or chattels jointly but not 
separately. However, only the gym equipment was 
decided separately as a chattel. In Elitestone Ltd, the 
subjective intention of the parties should never affect 
whether an object is a chattel or not. The Court of 
Appeal’s judgment is akin to acting on behalf of the 
servient owner in deciding which of the objects are 
chattels. 

INDOOR FACILITIES CEASE TO EXIST 
WITHOUT THE CHATTELS

The Court of Appeal further elaborated that the 
indoor facilities ‘cannot exist without the chattels’. 
For instance, when the gym facilities are removed 
from the gym room, the purpose of the room ceases 
to exist. It is difficult to reconcile this argument with 
other outdoor facilities. If the white border on the 
tennis court fades and the net is removed, it is merely 
an ordinary plot of land. Similarly, a swimming pool 
without water is no longer a pool. 

CRITICISM BY THE SUPREME COURT

The Supreme Court seems to be aware of the 
inconsistencies and commented that the Court of 
Appeal ‘failed to see the wood for the trees’ by 
considering a grant of separate rights to each facility. 
There is ‘no real basis for the sharp distinction… 
between outdoor and indoor… facilities’. Instead, 
it takes a holistic approach. The 1981 grant was 
construed as a single grant for all the facilities that 
may exist on the land from time to time. The judges 
stated that ‘it is no objection to the recognition of a 
right as an easement that it may be exercised over 
... chattel or fixture on land’. The exclusion of the 
billiard room, gym room, and sauna in the easement 
in the Court of Appeal cannot be justified. 
     
THE WAY FORWARD IN HONG KONG

Easement is rarely a disputable area in Hong Kong. 
Under s. 16 of the Conveyancing and Property 
Ordinance (Cap 219) (‘CPO’), unless the contrary 
intention is expressed, all easements of the land 
shall be assigned to the subsequent purchaser. Most 
assignments have an express provision similar to s. 
16, including the standard form in Schedule 3 CPO. 
Therefore, when there is a dispute about recreational 
easements in future litigation, the dominant owner 
is likely to apply Regency Villas, and argue that this 
right has been incorporated in previous assignments. 
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INTRODUCTION

The term ‘legal transplant’ describes the inter-state 
moving of laws. The concept’s application was 
however never confined to the interstate context, as 
reflected in the International Court of Justice(‘ICJ’)’s 
Statute. The latter stipulates in Art. 38(1)(c),  that 
‘general principles of law recognised by civilised 
nations’ are sources of law. In the same vein, the 
ICJ’s South-West Africa (Advisory Opinion) states 
that international law ‘recruit[s] many of its rules 
and institutions from private systems of law’ and 
thus Art. 38(1)(c) requires a focus on the ‘policy and 
principle’ of these rules, but not mere importation of 
institutions. ICJ transplants are thus more nuanced 
than mere copying of laws.

‘General principles of law’ thus appears to reflect 
a conception of ‘legal transplants’ in international 
law, and the following analysis will focus on three 
questions. Firstly, whether municipal land law 
principles fall under Art. 38(1)(c) and are thus 
transplanted to the law of state territory; secondly, 
what problems emerge from land law transplants; and 
thirdly, how they affect our understanding of vertical 
municipal to international transplants.

This article focuses on state territory as it is a 
fundamental international law concept, which 
is employed to define other legal principles. For 
example, jurisdiction is essentially a territorial 
concept, while territory is made up of land. A 
‘defined territory’ is also a prerequisite to statehood. 
Therefore, there is an adequate basis to compare 
municipal land law with international law. However, 
such transplants face many difficulties and not all of 
these concepts are suitable for transplanting. 

WHETHER MUNICIPAL LAND LAW RE-
PRESENTS GENERAL PRINCIPLES OF LAW

The framework of vertical transplants would only 
be applicable to rules with both a municipal and 
international dimension. It is first necessary to show 
that the law of state territory is sourced in general 
principles, but not treaties and customs, as the latter 
two are sources created at the international level, and 
in turn lack municipal counterparts. 

Indeed, commentators consistently take the view 
that state territory is rooted in general principles 
of municipal law. Lauterpacht suggests that rules 
governing acquisition of territory originated in 
property law. More specifically, Crawford observed 
that the Roman law concept of dominium gave rise 
to state territory, and in application, a common law 
understanding of title is used to determine territorial 
disputes. 

To substantiate the aforementioned views, strong 
similarities support a connection between the law 
of state territory and municipal land law. Both areas 
employ similar terminology such as prescription and 
leases without apparent differences in definitions. In 
addition, the use of similar concepts demonstrates 
‘substantial convergence’ between the two areas. 
The common law maintains a distinction between 
personal and proprietary rights, the latter being 
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‘capable… of assumption by third parties’, as they 
are annexed to some specific property and not a mere 
personal obligation.
 
A similar distinction exists in international law 
between political and territorially grounded treaties 
in the context of state succession. Succession would 
extinguish political obligations, whereas territorially 
grounded obligations attach to that piece of territory 
and thus remain binding on the new sovereign. 

This reflects a high degree of permanence of 
proprietary rights in land and sovereignty over state 
territory, which makes it difficult to displace the 
rights of an owner. For instance, forceful acquisition 
of both land and state territory are unlawful. To 
abandon land or territory, the common law requires a 
‘fixed intention… [not] to assert the right’, whereas 
international law requires evidence ‘without any 
doubt’ of the parties’ intentions. These strong 
similarities between the two regimes allow for a 
safe assumption that the law of territory is rooted in 
municipal principles, and transplant is an appropriate 
descriptor. 

However, it is a general concern in comparative law 
that contextual differences can result in differences 
in application of the parallel norm. Therefore, 
the failure to consider the context can result in 
prejudicial transplants. This view is shared by the 
ICJ. As noted by Judge Fitzmaurice in Barcelona 
Traction, international and domestic considerations 
differ greatly, meaning that strict transposition 
might be inappropriate. In the case of state territory, 
there are two main difficulties: firstly the failure for 
transplants to reflect fundamental principles in each 
regime; and secondly how transplanted land law 
principles are disproportionate to the scale of state 
territory in application. 

ASSESSING DISTINCTIONS OF PRINCIPLES 
BETWEEN LAND AND TERRITORY

It is first necessary to adopt a transplant framework 
to consider the relationship between municipal 
law and state territory, as it highlights essential 
distinctions that would not be shown by the 
traditional public international law approach. The 
latter’s focus is whether specific rules of municipal 
law are general principles, and thus part of 
international law under Art. 38(1)(c). For instance, 
the transplant approach by Watson considers the 
transplant of Roman law as a system but not its 
individual rules. This is consistent with Friedman’s 
view that legal transplants require not only 
consideration of rules, but also of legal structure and 
culture. Focusing on the content of the rules would 
result in the incomplete conclusion that transplanting 
municipal land law to international law merely 

substitutes the domestic landowner’s role with that 
of states. Specifically, this neglects two contextual 
differences between international and domestic 
law: the focus on exceptions to sovereignty and 
universalistic tendencies.

The exceptions based on sovereignty illustrate 
a conceptual incompatibility between the two 
regimes. State actions in international law are 
largely unrestricted and territorial sovereignty is 
solely a horizontal inter-state system. This can 
be seen by how international law lacks an inter-
state government or a centralised and mandatory 
dispute settlement mechanism. This contrasts with 
municipal law where the state has ultimate control 
over all citizens and land. Without a higher authority, 
the focus of international law is on prohibition. As 
noted in the Lotus Case, all acts by states within 
their territorial sovereignty are permissible, subject 
to any clear express prohibitions. Since exceptions 
receive much more attention in international law, 
the existence of a positive norm does not necessarily 
indicate that it is fundamental. Take the Convention 
of the Law of the Sea, for example, the important 
principle of territorial sovereignty in international 
law is only codified by a single article. Yet, virtually 
all other articles in the said treaty address the 
exceptions to this exclusive sovereignty. In contrast, 
such a phenomenon is much less significant in 
domestic law, where the focus is on establishing the 
rights of property owners.

The process of transplanting in the ICJ means that 
these conceptual differences cannot be remedied. 
The court ‘shall’ apply such general principles as 
law, meaning transplanting is mandatory. To make 
things worse, the ICJ tends to identify ‘generally 
accepted’ principles in a single paragraph without 
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actual evidence of the extent of general acceptance. 
Without careful consideration, general principles 
might then enter international law and crystallise into 
a freestanding international rule. 

While one should pay at tention to how the 
international context might have a different way 
of transplanting rules, the new context might also 
undo some of the transplanted norms. This is best 
illustrated by universalist tendencies in international 
law, which are significantly less salient in municipal 
law. Not only do land law principles differ by 
individual states, but municipal land law also adopts 
a flexible approach in providing for diverse classes 
of proprietary rights. 

In contrast, international conventions have unified the 
types of territorial rights by superseding traditional 
historical rights, such as in the South China Sea 
Arbitration. Diverse ownership structures are thus 
not required, and several concepts in municipal 
land law are now virtually non-existent despite their 
theoretical importance and distinctiveness. This is 
especially so for concepts involving overlapping 
proprietary rights, such as co-ownership and leases. 
Internationally, condominiums (i.e. joint sovereignty 
over a territory) have not been ‘taken seriously’ and 
new leases of territory remain a ‘rarity’. The fact that 
transplanted concepts fall into disuse thus further 
indicates their limited effectiveness and a general 
conceptual incongruence between the two systems.

DISPROPORTIONALITY BETWEEN OWNER-
SHIP AND ENFORCEMENT POWERS

A more serious problem in this transplant, however, 
is that mechanisms of enforcement in municipal 
land law are ill-suited to cope with agency problems 
in international law. For example, the right to 
innocent passage through another state’s territorial 
sea is a right held by states, but is in reality enjoyed 
by private ships. While a ship must fly the flag 
of the state where it is registered with, this is a 
tenuous connection due to the prevalence of flags 
of convenience. This agency problem reflects a 
transplant-created disproportionality: that while 
possessing exclusive and unlimited sovereign powers 
over its territory, a state does not usually directly 
utilise or own the land.

In application, the ‘agency’ relationship between 
states and subjects of its jurisdiction has thus resulted 
in a legal vacuum on enforcement, which is not a 
major problem in municipal law. Municipal land 
law confers owners or tenants the right to exclusive 
possession, but not the right to commit crimes 
at home. Enforcing rights in land is not wholly 
dependent on the owner, but is a power belonging to 
the courts. 

In contrast, since the power of enforcement is 
conditional upon a territorial right in international 
law, enforcement powers wholly depend on the 
sovereign owner of the territory. Thus, a state might 
not exercise enforcement over its territory, and no 
effective solution against it would be available. For 
example, Zaire was unable to stop rebel groups in its 
territory from intruding into Uganda for more than 
32 years. Yet, there was no effective solution against 
Zaire in international law. Not only did the ICJ in 
DRC v Uganda find Zaire’s conduct to be consistent 
with international law, but it also decided that any 
attempts by Uganda to enter into Zaire territory to 
solve the rebel problem would constitute an unlawful 
armed aggression. While a state might exercise self-
defence against an armed attack, this is a narrow 
exception confined to cases where the other state had 
‘effective control’ over the non-state forces. In this 
case, while the rebel groups may unlawfully benefit 
from the territory, its actions on such territory are not 
acts of state. 

Conversely, agency problems also apply to situations 
of waiving rights. The ordinary unity of ownership 
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and enjoyment means that users could waive the 
right of exclusive possession, for example by 
inviting guests. This does not apply to international 
law, however, where shipmasters benefiting from 
the freedom of navigation on the high seas cannot 
allow foreign state agents to board the ship to assist 
in enforcement actions to prevent illegal activities. 
While individuals can enjoy its benefit, they do not 
hold the relevant right and thus cannot waive it. This 
has resulted in difficulties for shipmasters to prevent 
illegal activities on board, as they can only depend 
on the flag state to waive exclusive jurisdiction, or to 
take enforcement measures. Meanwhile, it would be 
unlawful for other states to board and assist.

EXPLANATORY POWER OF LEGAL TRANS-
PLANTS REGARDING INTERNATIONAL 
LAW PHENOMENON

In summary, since individuals tend to be the direct 
users of territorial rights, it is possible for them 
to act in a manner prejudicial to the territorial 
rights of other states, leaving the latter without 
any recourse. Even when international law confers 

rights on individuals, individuals can be left without 
recourse when their state is unable to provide law 
enforcement. They would have to rely on their state 
of nationality.

These agency problems highlight the difficulty of 
transplanting substantive legal rules. Crawford notes 
that Art. 38(1)(c) is ‘most successful’ in transplanting 
principles on adjudication, that is ‘evidence, 
procedure, and jurisdiction’. Since these principles 
normally operate exclusively within the courtroom 
where only a state (and not its citizens) would be 
involved, the aforementioned problems of agency 
and enforcement are non-issues.

More importantly, transplanting principles of 
adjudication tend not to displace, but clarify existing 
rules. For example, the general principle that the 
burden of proof is on the claimant merely informs 
the court of the degree of scrutiny it should impose 
on the claimant, but would not alter the elements 
of the claim itself. Transplanting a substantive rule 
would however displace the existing rule, just as how 
the rules on state territory displaced the historical 
framework of sovereign allegiance. Substantive 
transplants are thus likely to disrupt the framework 
of existing rules. 

Problems in application cannot be clearly foreseen 
at  the t ime of transplant .  For example,  the 
aforementioned issues of universalistic tendencies 
and agency problems are closely connected to the 
contemporary expansion of international trade 
and terrorism. Great caution is thus necessary if 
substantive principles of law are to be transplanted.

CONCLUSION

Regarding the law of territory as a whole, the 
above demonstrates some of the key difficulties 
resulting from transplantation of municipal land 
law principles. The transplant of land law into state 
territory has resulted in numerous difficulties both 
conceptually and in application. Specifically, the 
transplant of certain substantive laws may not be 
ideal.

Secondly, this article has provided a framework to 
analyse vertical transplants from a comparative law 
perspective. First, one should see if similar norms 
exist in municipal and international law; second, 
it should be considered if the norm is particularly 
problematic in the international context. If both 
conditions are met, this means that problems likely 
have resulted from legal transplants. Indeed, this 
framework does not allow the identification of ‘good’ 
cases of transplants, but their success is determined 
by the fact that they blend in unnoticed.
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EDUCATION FOR ‘TERRORISTS’

In response to the March 2014 Kunming station 
massacre and April 2014 Urumqi attack, the Chinese 
government undertook extensive counter-terrorism 
measures to ‘re-educate’ up to one million ethnic 
Turkic Muslims (‘Uyghurs’) in Xinjiang. Officials 
pride themselves on re-education camps as highly 
successful vocational centres that transform people 
‘who have been influenced by extremism’ to help 
them ‘return to society and their families’. This 
article explores the historical background of the 
Xinjiang conflict, analyses China’s counter-terrorism 
laws, and considers whether the Chinese government 
can justify the arbitrary detention of Uyghurs who 
make up 45% of the population in Xinjiang for 
re-education purposes by relying on the growing 
systematic terrorist attacks against its citizens. 

STABILISING XINJIANG

As China’s largest Muslim region, Xinjiang is the 
bridgehead across Eurasia and the centrepiece 
of the Silk Road. It thus bears great economic 
and political values to China. In light of the mass 
political transitions and escalating tensions in the 
Middle East, Beijing is prompted to take proactive 
steps in order to eliminate threats to its Belt and 
Road Initiative, which crowned China as the world’s 
largest trading state. With an estimated 2,000 
Uyghurs who fled from Xinjiang to fight for ISIS, the 
Chinese government blames new Islamist regimes 
that support Uyghur separatists for destabilising 
Xinjiang, causing violent political outbreaks, and 
preventing China’s efforts to uphold the ‘One China 
Policy’ to preserve Xinjiang’s territorial integrity.

In the name of maintaining public order, courts 
in Xinjiang hold public trials to convict terrorist 
suspects in sports stadiums attended by thousands of 
people. Such theatrical convictions prompt offenders 
to ‘express feelings of moral shame and social 
indignation’ in order to openly humiliate them and 
educate the public that terrorism is intolerable in 
Chinese society.

H I S T O R Y  O F  C H I N A’ S  C O U N T E R -
TERRORISM LAW
 
The Communist Party of China empowers the 
government with legislative legitimacy to enact any 
laws that are capable of protecting its citizens. Deng 

Xiaoping launched the 1983 nationwide ‘Strike Hard’ 
anti-crime campaign, which allowed police and 
courts to impose death penalties and life sentences 
in a swift manner with little regard to procedural 
justice (often within two weeks of their arrest) on 
offenders who jeopardise public order. Albeit carried 
out principally by law enforcement agencies, the 
government in effect enforced dictatorial measures 
to maintain the party’s political legitimacy against 
political criminals. 

Carrying this ideology forward, crackdowns against 
thousands of Uyghurs as ‘violent terrorists’ in 
Xinjiang are legitimised as campaigns to detain 
or execute ‘enemies of the state’ on suspicion of 
terrorism-related offences. The crackdowns escalated 
following the September 11 attacks in the US, the 
capture of 22 Chinese Uyghurs fighting with Al-
Qaeda in the same year, and the Bangkok bombing 
targeting Chinese tourists in 2015. 

The 2016 Paris and Brussels ISIS bombings 
posed as a threat of fighters waging jihad to claim 
religious victory back home, to which the Chinese 
government’s fears would transplant back to China 
and turn Xinjiang into ‘China’s Syria’. Viewing 
Xinjiang as its major front against terrorism, the 
government took a proactive stance in combating 
terrorism. Measures include collecting residents’ 
biometric data (e.g. DNA, fingerprints and iris 
scans) through mobile apps and health assessment 
programmes. The government also works with 
surveillance companies to install 6.7 metres location 
trackers (CCTV cameras and ID scanners) to trace 
the 2.5 million Uyghurs in Xinjiang. Thus, legal 
authorities are able to pre-emptively control and 
monitor any ‘potentially dangerous individuals’ as 
they see fit. 

LAWS THAT PERMIT DETENTIONS OF 
UYGHURS

Beijing passed its Counter-Terrorism Law in 2015 
to create a comprehensive yet controversial legal net 
that captures a broad spectrum of suspected terrorist 
activities on paper. Not only did it revise its criminal 
law to alter the maximum sentence of offenders 
who organise and lead terrorist organisations from 
3-10 years imprisonment to a minimum sentence 
of 10 years with no upper limit, it introduced 
preparatory terrorism offences to penalise suspects 
and criminalise behaviours not directly connected 
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to terrorist acts, such as ‘thoughts or talk about 
terrorism in general’. This ambiguously defined scope 
of ‘terrorist acts’ includes ‘illegally possessing [and 
releasing] books, videos, audios, or other items that 
propagate terrorism or extremism’ (Art. 120), and 
is accompanied by provisions that coerce citizens 
to cooperate with authorities in the prevention of 
terrorist acts, e.g. requiring telecommunication 
service operators and internet service providers to 
‘provide technical interfaces…and assistance to the 
public security organs…undertaking investigation 
of terrorist acts’ (Art. 18), and ‘put into practice 
network security systems and information content 
monitoring systems…to avoid the dissemination of 
information with terrorist or extremist content’ (Art. 
19). 

While Counter-Terrorism Law endorses the 
government’s movement against terrorism, the 
2012 Revision of the Chinese Criminal Procedure 
Law delegates police powers in interrogation and 
detention of terrorist suspects without due process, 
depriving suspects of their procedural rights. 
Examples include: (i) detaining suspects involved 
in crimes ‘endangering State security or crimes of 
terrorist activities’ incommunicado and without 
notifying family of the detainees if ‘such notification 
may hinder the investigation’ at the authorities’ 
sole discretion (Art. 83); (ii) creating obstacles in 
requiring defence lawyers to ‘obtain the approval 
of investigating organs before they meet with the 
criminal suspects [of terrorism]’ (Art. 37); and (iii) 
distancing witness, experts, or victims from defence 
lawyers where their personal safety is considered 
by the authorities to be ‘in danger’ (Art. 62). These 
provisions thus render it impossible to collect case-
related evidence for defending suspects in court. The 
blanket reliance on authorities’ interpretation of the 
law raises serious doubts in their compatibility with 
the rule of law. 

RE-EDUCATION REPLACES TRADITIONAL 
PUNISHMENT

The concept of re-education is certainly not novel 
to the Chinese. The government’s highly regarded 
‘Re-Education through Labour’ Scheme (‘Laojiao’) 

‘reformed’ counter-revolutionists back in 1957. 
Until 2013, over twenty thousand Falun Gong 
followers have been detained in detention camps. 
Art. 13 Criminal Law of the People’s Republic of 
China defines crimes as ‘acts that endanger the 
sovereignty…and security of the state’. Accordingly, 
t h e  1 9 7 5  L a o j i a o  D e c i s i o n  c o n v e n i e n t l y 
legitimised detaining offenders, following a simple 
administrative decision without court hearings for 1-3 
years for re-education purposes.

On the one hand, China appears progressive in 
its attitude towards reformation over punishment 
of criminals. On the other hand, the political and 
economic objectives behind re-education are highly 
questionable and seem to create ethnic supremacy 
rather than to counter terrorism. For example, the 
Xinjiang Uyghur Autonomous Region Regulation 
on Anti-Extremism enacted in 2017 severely 
undermines civil liberties by criminalising halal ways 
of life, such as rejecting state television programmes 
(Art. 9(5)), restricting halal acts beyond diet (Art. 
9(6)), wearing a hijab (Art. 9(7)), and preventing 
children from receiving state education (Art. 9(10)).

CONCLUSION

Admittedly, the western model of ‘legitimacy’ 
should only be employed to assess China’s counter-
terror policies with great caution, given the context 
of China’s long history of violent civil instability 
in Xinjiang. However, re-education camps entail 
arbitrary detentions of Uyghurs, subject them to 
forced political indoctrination, renunciation of 
their faith, and torture. Further, China’s draconian 
counter-terrorism laws afford discretionary power 
to undermine procedural rights of suspects in the 
criminal justice system. Due to the imbalance 
between security and liberty in China’s counter-
terrorism laws, re-education camps serve to the 
detriment of humanitarian values as well as the law 
itself to constitute crimes against humanity.
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1. Why did you decide to take up the appointment 
as a Dean of the law school?

Before I came here, I had been the head of different 
law schools (e.g. Universities of Lancaster, Sussex, 
and Aberdeen), so it was in a sense fairly natural for 
me to move on to a similar kind of position, but the 
key question is: Why Hong Kong?

I had been in the job for Aberdeen for about 17 years 
and I thought it was time for a change. I considered 
retiring, but while I was considering what I might do 
next, I was approached to see if I would be interested 
in applying for this position. Fortunately, my wife 
said she thought it sounded like a good idea. (I 
wouldn’t have considered this for a moment if she 
hadn’t been positive about it.)  Making the move was 
not too difficult because this was something new and 
different, yet relatively familiar. I was reasonably 
confident that I could do a pretty good job. 

I didn’t know the Faculty of Law at CUHK so well. 
But I had gotten to know about the University quite 
well through contacts with David Wilson, the former 
governor of Hong Kong who was Chancellor of the 
University of Aberdeen, and who had taken a keen 
interest in one of the major projects I was leading 
(building a new University Library). He said it was 
an excellent university and a good place to consider 
moving to.

Interestingly, I had been to China and other parts of 
Asia but had never been to Hong Kong. So it was in 
that sense a complete leap in the dark.  I wasn’t sure 
what to expect of the City, but I found that it was 
relatively easy to make the transition. Hong Kong 
is a small place and it was easy to get involved in 
the city and familiarise myself with what was going 
on. The legal community is relatively small indeed, 
and I was very fortunate because I got some very 
kind help from colleagues here to get to know the 
local legal community. In particular, Richard Morris 
introduced me to the Chief Justice and members of 
CFA. 

I have no regrets, none at all, for taking up the 
position. Christine and I have had a great time here. 
Looking back, I wouldn’t have missed it for what it 
was. It was the longest single place we have lived in 
for many many years.
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2. What is the most significant change in your 
view that you have introduced during your tenure 
as a Dean?

When I arrived, I took over the role as Dean of a 
Law Faculty that had already made great strides, 
and I have enormous respect for colleagues whose 
hard work laid the foundations for our continuing 
success as a law school.  I had been involved in 
establishing a new Law School at the University of 
Lancaster and the creation of a new Law School at 
the University of Sussex, so I know the challenges 
that my colleagues had faced.  

I do think that I brought to the faculty an atmosphere 
of openness and participation, and a way of doing 
Faculty business in a way that tried to engage my 
colleagues in important decisions, and  I believe I 
helped the faculty to move forward - taking what 
had already been established by founders of the 
faculty and building on that, with a particular focus 
on developing the Faculty as a research-led Law 
Faculty.

3. What do you consider as the best achievement 
during your tenure as a Dean?

Well, Deans don’t do achievements by themselves. 
You need to work with colleagues and recognise that 
a great deal of what is achieved in any institution, 
including a law school, depends on the hard work of 
everybody else. We all recognise that the Faculty has 
moved forward to really establish itself as a major 
international law school. 

We were ranked the best research law school in 
Hong Kong in the Research Assessment Exercise 
Report in 2014. We are firmly established as one of 
the Top 50 law schools in the world and I take some 
pride what was done under my leadership. But the 
hard work was done by my many great colleagues all 
working to achieve the same goal.
Where I feel I made a direct contribution was a fairly 
ambitious recruitment programme.   We have been 
very successful for the last few years in recruiting 
outstanding colleagues. There is a widespread belief 
that if you appoint senior people it will make it all 
work. But it is very difficult to get these people. 
It is easier and more strategic to bring in younger 
colleagues and help them to build their careers, to 
encourage and support them and show them their 
opportunity to blossom in a place like this.  We have 
been very successful in doing that. The colleagues 
we first recruited have moved on through the system 
to tenure and promotion. As a development strategy, 
it has paid off and is likely to continue to pay off in 
the future.

We have also introduced a number of innovative 

double-degree and dual-degree programmes, drawing 
on the established success of our JD programme.  
And I especially pleased that we introduced a 
far-sighted new LLM programme in Energy and 
Environmental Law, addressing key global, regional 
and local issues.

The relationship between the three law schools has 
improved greatly after I came here. There was a 
certain “distance” between the leadership of the three 
law schools in Hong Kong.  I undertook to speak 
to my counterparts on a fairly regular basis and we 
have developed common positions on certain things. 
We try to work together, for example in the ongoing 
discussions around the future of legal education and 
training in Hong Kong, in discussions with the legal 
professions, and I think we have made progress in 
that regard.  

4. What is the greatest obstacle that you have 
encountered as a Dean?

I didn’t actually encounter many great obstacles, but 
I suppose it takes you a while to figure out how the 
place works when you move to a new institution. 
CUHK is a little more bureaucratic than what I 
was used to. British universities became much less 
bureaucratic during the 90s. It took some time but I 
discovered that there is no point of butting against 
the issue when you can find ways to go around 
it.  (And I got some great help from our Faculty 
Secretary and other senior colleagues.)

5. Is there anything you wish you could have done 
better during your tenure?

The one disappointment I have is not having solved 
the question of gender balance. We have far fewer 
women colleagues in the academic staff. This is a 
concern my colleagues share and rightly so. This 
gender balance issue arises in all universities in Hong 
Kong, but we do need to pay a bit more attention. 
That is something we could have done better.   And 
it’s not just an issue in relation to the academic staff.  
Very few of our administrative colleagues are men.  
So it is an issue that needs to be worked on across 
the Faculty.

6. What was the biggest challenge that you faced 
as a law student? Was academia something you 
always wanted to do?

This may sound a bit arrogant, but I didn’t find 
being a law student all that “challenging”.  I have to 
admit that when I embarked on legal studies getting 
into law school was not nearly so competitive as it 
is today and I felt reasonably confident about my 
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studies.  I was originally going to study history 
and modern languages, but I ended up studying 
law (at Edinburgh University) when I transferred 
from the Arts Faculty right at the beginning of the 
programme. I did that for rather pragmatic, career-
oriented reasons – I thought I would enter the legal 
profession and I actually didn’t think about academic 
law in the beginning.

But from quite early on in my studies I became more 
interested in looking at the law for its own sake 
rather than as a means to an end – making a living. 
That was helped, later on, by the way in which the 
law programme in Edinburgh was structured. At 
the end of the second year of study, students could 
apply for admission to the honours programme, 
and once I was admitted to honours things changed 
dramatically. No lectures, everything was on a 
seminar basis in relatively small groups. And you got 
to know your teachers really well and got to work 
with them closely and were exposed to some really 
clever people indeed.  In the class of Comparative 
Law, for example, we studied with Professor Alan 
Watson who was writing what became a very 
influential book – “Legal Transplants” – at the time.  

Much of the class consisted in reading and trying to 
critique the Professor’s ongoing work as he produced 
it.  That was exciting.

So during my time as an undergraduate, I came to 
appreciate that law is as worthy of study as any 
creation of the human mind – like a work of art or 
literature, a wonderful subject to study.

When I graduated, I got a scholarship to pursue 
comparative legal studies in France. When I came 
back from France, I had the opportunity to embark 
on a PhD. But I was quite quickly offered a job as a 
lecturer. That was my first job.  And I have been an 
academic lawyer ever since.  

So I never entered the legal profession, and although 
at one time I thought about going to the Bar, that 
was not practical for someone with a young family.  
Instead I did opinion work for law firms because you 
don’t have to be a solicitor or advocate to do that. 
You just need to have the expertise they need, and 
I did that in particular in relation to human rights 
questions and international criminal justice questions 
(such as extradition).  Until the end of the 90s, 
Scottish legal practitioners generally didn’t know 
anything about human rights until the passing of the 
Human Rights Act.  I had taught human rights for 
several years and I got to apply that in dealing with a 
range of issues, and also the opportunity to advise on 
extradition requests. I was able to satisfy myself at 
least that I could answer practical questions as well 
as academic ones.

7. What new demands has the Hong Kong legal 
profession placed on the next generation of law 
students? How has your institution responded to 
them?

I am not sure that it is the profession putting the 
demands on students.  Rather I think that the 
changing market in legal services will make new 
demands on the coming generations of law students. 
The employment market is increasingly pressurised 
and competitive, and this trend will only continue.

The key question is how future law students are 
going to be able to function in a highly competitive 
employment market, and a market that is undergoing 
fundamental changes in the face of new technological 
developments.  Hong Kong is especially pressurized 
in that regard since Hong Kong law graduates have 
to compete in the job market not only with all the 
other local graduates, but with the very best law 
graduates and lawyers from all over the world. And 
students need to be equipped to function in that 
market.
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The Faculty has taken a lead in establishing a Di-
rectorate of Career Development and Professionalism 
– the first and law school in Hong Kong that has 
anything like that. This unit was specifically set up 
to address the issues that students face in making 
the transition from the classroom to the workplace.  
We do this through an extensive programme of 
engagement with representatives of the legal 
profession, but increasingly through one-to-one 
advice and support from the Director, Paul Mitchard 
QC.  And we are in the process of developing 
what will likely become a required course for LLB 
students designed to raise their awareness of the 
issues that they need to think about as they progress 
through their studies and on into their career, and 
to help them to develop the kinds of skills that they 
need – not just technical legal skills – to make a 
successful start in legal practice, business and so on.

8. How would you compare the model of legal 
education in your country with that in Hong 
Kong?

I found that the model of legal education here in 
Hong Kong was quite similar to the Scottish system.  
Scotland has a four-year LLB programme, and a 
programme of professional legal education which 
performs the same function as the PCLL.  There isn’t 
a JD in Scotland, but there is an accelerated LLB 
option for candidates who are already graduates.  
Like Hong Kong, there is a common route into 
practice for both solicitors and advocates (as Scottish 
barristers are known).  It is only when graduates 
enter their professional legal training that solicitors 
and advocates part company, but even then the 
common route prevails for a further year because 
all intended Scottish advocates must undertake a 
year of professional training in a solicitor’s office 
before going on to their more specialised training 
with a senior advocate (a bit like pupillage, and 
known as “devilling”.)   This route into practice is 
advantageous for the young advocate because she or 
he can develop relationships with solicitors who will, 
hopefully, eventually brief them.

I think there is one big difference between Hong 
Kong and Scotland and that is there seems to be 
less engagement with post-PCLL training of young 
solicitors by the profession than is ideal.  I don’t 
think it is as structured and closely supervised as it 
should be, unlike Scotland. In Scotland, trainees have 
to work with law firms which demonstrate trainees 
are getting support from firms. They have to fill in 
training diaries and submit to the Law Society, and 
the whole process of going through a traineeship is 
much more closely monitored by the profession.

9. How do you see the role of technology in legal 
education and its impact?

The impact of technology is not so much on legal 
education, but on the professional practice of law. 
AI is placing challenges on the people working in 
the legal sector. It is clear that the kind of relatively 
routine jobs, that have been taken up and provide 
capacity in the practice, are going to go. Machines 
can do the job, routine problem-solving can be 
done by programs. Computers do it much cheaper 
than lawyers. So that is the threat. The answer to 
the threat is to orient what we do in the law schools 
towards developing the skills that we think would be 
valuable. What can a human lawyer do for his/her 
client that a machine can’t? It is the interaction with 
the client, and development of the soft skills that 
will increasingly be the key to a successful practice 
career.

We  h a v e  t o  d e v e l o p  y o u r  c a p a c i t y  t o  b e 
communicative lawyers. You have the legal skills, 
but must be able to communicate your knowledge 
to, and understand what will be beneficial to the 
client. Machines can tell the client that a will that 
he is relying on is invalid, but only a decent lawyer 
can advise the client in a way that makes that less 
distressing, and develop imaginative solutions to that 
kind of situation.

 
10. If you could introduce any innovation to the 
law degrees at your school, what would it be?

In an ideal world, free of constraints under the 
structure in HK, I’d like to see the disappearance of 
boundaries between LLB/JD on the one hand, and 
professional training on the other. I would like to see 
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them integrated. It’s pretty notorious when you teach 
law that students ask you questions about criminal 
justice or procedure, and you don’t have time to deal 
with them.  Often you can only tell them to come 
back in a year when they’ve reached that later stage 
in their studies.  

There is a real need to overcome: the bifurcation of a 
properly structured intellectual engagement with the 
law and how the law functions in practice. I think 
that law students get there in the end – through the 
LLB or JD and the PCLL, but it’s a disjointed way 
of doing things, and if we could integrate things, that 
would be worthwhile achieving.

It would also have the happy outcome of overcoming 
people’s worry about whether they get into PCLL. 
You get admitted to the integrated programme and 
that’s it. That would be a nice model. Given concerns 
expressed by some members of the profession about 
access to PCLL, they might find that solution quite 
attractive. I will leave that one to my successor.

11. What is one quality that you most want your 
graduates to develop and why?

I‘d like all of our graduates, in particular those 
that come to us straight from school, to be more 
adventurous in their career choices. People should 
think consciously about what they want to do.  
They should say to themselves: “I have a good law 
degree from a good school, I speak 3 languages, 
2 major languages amongst them. I have all kinds 
of advantages there and why shouldn’t I take the 
full advantage of them?”  HK students as a whole 
are rather reluctant to pursue careers beyond HK. I 
am not suggesting that you should all leave HK – 
far from it – but I think the opportunities that you 

could enjoy with your skills are all worth exploring. 
Even if only for a couple of years, get a bit of that 
experience.

I say that as I spent most of my career in the UK, but 
I think that is something HK students need to think 
a little more about, as they are a little bit shy about 
going out. I find it difficult to persuade students 
to go to China. But there are lots of opportunities 
that you can pursue, particularly once you get your 
professional qualification. That means you could 
look beyond HK for at least a little while, or you can 
do things other than being a lawyer.

12. Any words for your successor?

Two things: It is not as easy as it looks, and good 
luck!  

But a little more seriously: I am very pleased that 
Professor Wolff has been offered and accepted 
the position. He will be an excellent Dean for the 
faculty, and for students. 
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INTERVIEW WITH PROFESSOR HOR, 
DEAN OF THE UNIVERSITY OF HONG KONG’S 
FACULTY OF LAW

1. Why did you decide to take up the appointment 
as the dean of the law school?

I am not a stranger to the faculty. HKU is one of the 
top common law faculties, with a very similar model 
of legal education to Singapore and London so it is 
familiar to me in that sense. But when I was at HKU 
as a visiting professor, I never expected to be there 
permanently. I think it was in 2013 or 2014 that they 
were looking for a dean and they couldn’t find a 
dean for quite some time. Someone suggested that I 
go for it. So I thought about it and I was thinking “I 
have to make a decision”. At that age, it was now or 
never. This was a new challenge.
 
 
2. What is the most significant change that you 
have introduced during your tenure as the dean?

That’s a very difficult question to answer. I tend 
to think that strong faculties don’t need a very 
muscular kind of leadership as in “I am going to 
conquer this and I am going to conquer that”. What 
strong faculties need is an environment that allows 
the energy of the place to be channelled into the 
right places. It needn’t be one particular project. My 
role has been to facilitate because different people 
want to do different things, and it could be in terms 
of teaching, research, or knowledge exchange. And 
of course, I can’t do it all myself. But if I sense that 
somebody is eager to do it, then I provide resources 
for the person to do it.
 
I could respond to the question in another way. I 
think one of the most significant things was the 
introduction of these double degrees. I had to finish 
up the negotiations and launch our double LLB 
programme with University College London (UCL). 
It’s a four-year programme: 2 years at UCL, 2 years 
at HKU and you get 2 LLBs. And very recently, 
we have kicked off a double LLB with Peking 
University. When two bureaucracies have to work 
with each other, it’s a nightmare. It took years but the 
one with London was relatively easy. With Peking, 
it was more challenging because it was a completely 
different kind of legal system.

I am not sure whether we are starting this year but 
definitely by next year, there will be the first intake 
for this double LLB with Peking University and I 
think this is the most radical change. Because here 
is a double degree programme, one common law, 
one civil law. I don’t think it had happened before. 
I think, for Hong Kong anyway, it seems to be a 
logical move.

3. Apart from the difficulty of negotiating with 
overseas universities for the double degree pro-
grammes, what obstacles you have encountered 
as the dean?
 
I think there are actually two kinds of challenges: 
one is challenges common to any law school – that is 
what people call the internal politics or the internal 
ethos. There is no place on this earth that you can 
escape from it. That is to be expected, but what I 
suppose I wasn’t completely prepared for was the 
kind of external political atmosphere. In fact, it is 
still going on. 
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I arrived at HKU and within like two or three 
months, there was Occupy Central and all the events 
that followed – too many to name. I suppose the 
most recent manifestation of it is the trial and the 
conviction of Benny Tai, which is still going on. 
Somehow the faculty, because of the individuals 
involved, was drawn into this very divisive kind of 
politics.  What was difficult to manage was, I think, 
because of how divisive it was, depending on which 
side you’re on, you would expect the faculty to be 
on your side. And when they see that the faculty is 
not on their side, then they say you are not doing 
your job. Of course, in the situation when people are 
divided like this, no matter what you do, you would 
have the opposition saying that you are not doing 
your job. So, I think, it was the dynamics that was 
difficult to handle.
 

4. What were the students’ responses?

In fact, I am quite amazed at how civilised they 
were. Even amidst Occupy Central when they 
decided not to attend classes in the first one or two 
weeks, they were really apologetic. They came to 
see me and and many of my colleagues to say, “We 
are very sorry that we are continuing this problem 
but because of our principles, we have to do this”. I 
was very impressed with how civilised they were in 
this protest. 
 

5. Was there any conversation with either students 
or staff that was particularly memorable? 

Yes. Essentially you were trying to figure out how to 
be fair in the situation. I think this was the problem 
because depending on which side you’re on you’ll 
be expecting the faculty to do different things. For 
example, if you’re totally against the demonstrations, 
and I had a number of people saying “Why are you 
not doing your job? You’re not teaching the students 
properly. How can they do all this, they’re breaking 
the law”. On the other hand, we had people saying, 
“Why aren’t you doing more to support what the 
students are doing? Why are you letting the students 
shoulder the responsibility of staging this protest?”
 

6. How did you cope with the immense pressure?

There was no book to follow. So I myself thought 
that the fundamental principle is actually to be fair. 
There was this idea from freedom of speech that 
laws infringing or restricting the freedom of speech 
must be content-neutral. So in that sense, you allow 
it but you don’t take sides. You cannot allow one 
kind of speech and disallow the other. We don’t take 
a substantive stance or fight against it. Rather we 
preserve the atmosphere of freedom of expression. 

7. HKU is known for its double degree pro-
grammes such as BBA (Law), BA (Law) and 
BSocSci (Government and Law). What is your 
opinion on such interdisciplinary trends in legal 
studies?

We have three now; we used to have four, including 
engineering and law. We did not continue that 
because the professional requirements of both 
degrees made it too difficult. We still have business 
administration, literary studies and politics. There 
could be more. There’s no reason why law cannot be 
paired up with other degrees. 

One interesting idea would be technology (e.g. 
law and computer science). But what do I think 
about it? I came from the old system and I didn’t 
get a double degree. For someone with the old-
school kind of thinking like me, I would ask: are 
you sure you can do law properly if you’re doing 
a double degree? Obviously you would do more 
law in a 4-year law programme versus a 5-year 
double degree programme. But have double degree 
students done enough law? I don’t know. One 
thing that I would bring into the debate is people 
like the JD students. They are essentially doing a 
double degree. The system is what the US does. You 
cannot do law as an undergraduate in the US and I 
think it has worked out pretty well for America. So 
maybe my apprehension about whether you need 
more time to really get the law is unfounded. An 
entire jurisdiction (US) has managed to do it. The 
JD students are like the Americans, doing one after 
the other, whereas our double degree students do it 
concurrently. I think at the end of the day it depends 
on the students themselves. Some people can juggle 
with two disciplines at the same time. You have to 
know yourself.

8. We know that you went to law schools in 
Singapore, US and UK. How would you compare 
the state of legal education in those countries with 
that in Hong Kong? 

They are very similar; they are all derived from 
the British system. In terms of the two professions, 
the solicitors and barristers, in Singapore you get 
qualified for both. The same goes for the US and 
Canada. That I think it’s the big difference. Apart 
from that, it is pretty much the same. You do the 
LLB/JD, then PCLL, training contract or pupillage.

9. What was the biggest challenge that you faced 
as a law student?

I think the main challenge for me was to try to 
master the legal method. There are different ways to 
present the arguments and lawyers have their own 
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unique ways. You have to pick up the way to read 
judgments and I think that takes time. I was only 
comfortable with the legal method at the end of my 
third year in law school. It took me that long for me 
to get a hang of it. I think the most difficult thing is 
to figure out what is important and not important. 
You raise the facts and then the issues, but only if 
they are relevant. 

10. You mentioned how politics in Hong Kong 
was evolving, and the same can be said of the 
legal profession. What would you say are the new 
demands the legal profession is placing the next 
generation of the law students?

We had secretaries and suddenly computers came in. 
I think that we should not ignore it. But I remember 
a time when I needed to do legal research without 
a computer. You need to go to the library and find 
the individual books. Nowadays it is only at your 
fingertips. I think some jobs may be gone in future. 
But now we have more time to do in-depth analysis 
of the law, with the aid of technology. Overall, I 
think the law has improved. 

11. If you could introduce any innovation to law 
school, what would it be? Would it be the merging 
of law and technology that you just mentioned?

Of course, it’s incredibly difficult to change anything. 
I don’t normally think that way because we don’t 
have the luxury of dreaming that way. But I think 
it’d be great if all our LLB/JD students qualify in 
at least two jurisdictions, so something like the 
PKU and UCL programmes. You can do an LLB in 
India, Singapore, or Malaysia. Of course there may 
be language barriers but why not? Once you have 
to do law comparatively, the benefits will just flow 
automatically and you will understand your own 

system better. You will think: how come they can 
do that? If I’m allowed to dream, I think all of our 
students should qualify in two different jurisdictions 
that are as different as possible. But even if they’re 
similar, say England and HK, it is still worth it.

12. As you leave your current position, what 
would be your parting words with the students? 
Any advice that you would give them?

Actually, I find that over the years I am more 
impressed by the students. What I hope is for my 
students to be much better than I am. I think I would 
have failed if my students do not become better than 
me. I think we as a society should be progressing. 
And progressing means getting better and better. 

I always tell my students: “I would succeed if you 
become better”. I’m quite serious. I’ve seen it over 
the years. Things which I never dared to do at that 
stage of my career, my students are doing. One 
example from Singapore: you know Singapore is 
a different society, more regimented. One of my 
students wanted to start what they call an innocence 
project. They take complaints and investigate 
wrongful convictions. In Singapore it’s a bit tricky. 
When you say there is a wrongful conviction, it 
means the government has made a mistake. So in 
fact I told the student that it’s a great idea but it will 
never take off the ground. But to my surprise she 
ignored me and went on to start it and now it is a 
thriving programme in Singapore. That is one clear 
example where a student has already surpassed me. 

13. Any words for your successor?

I wish I knew how he or she was! But I think 
leadership in a place like HKU is different. The first 
thing to do I think is to recognise how good you are. 
I know it sounds very self-congratulatory, but HKU 
should realise its potential. I sensed a lot of what 
I call the thinking of the previous generation, that 
England is always better, or Canada is always better. 
This is not the case, so the first thing is to recognise 
that we’re as good as the top schools anywhere 
else. Second thing of course is how to unleash this 
potential. You need to know when to offer more time 
or money or assistance. 
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1. Why did you decide to take up the appointment 
as a Dean of the law school?

I had spent most of my career in the north of 
England and had been the head of two law schools 
in the UK, Lancaster and Manchester. Although I 
had done a lot of travelling in my work and worked 
on comparative law, I had never worked abroad. I 
wanted a new challenge.

Hong Kong is a particularly interesting place, 
because it is a vibrant commercial law centre with 
many major law firms established here. It is also in 

a region where law reforms are taking place. China 
is obviously making major reforms to its laws and 
legal system. There is also a lot of activity within the 
wider Asian region, for example, within ASEAN. I 
thought this would be a very exciting place to lead a 
law school as it is a very international place to study 
and research law.

     
2. What is the most significant change that you 
have introduced during your tenure as a Dean?
     
For undergraduates there have been changes in how 
we teach Chinese law with distinctive courses being 
developed in private and public Chinese law. We 
have placed an increased emphasis on producing 
quality research outputs. We have also emphasised 
our desire to promote a very international outlook to 
the school. 
     

3. What do you consider as the best achievement 
during your tenure as a Dean?
     
I was pleased that the Times Higher Education 
rankings  showed we did  very  wel l  for  our 
international outlook, because that is one thing we 
have prioritised and we have a lot of links with 
overseas universities Hong Kong really is a meeting 
place for the world. I see the law school in a similar 
way as being a place where people from different 
parts of the world can come to Hong Kong and start 
to understand the region and the role of common law 
in the region.
     
     
4. What is the greatest obstacle that you have 
encountered as a Dean?

I think the greatest difficulty is to try to balance all 
the things you want to do. Obviously, there are things 
which I wish we do more of. Limitations of time, 
resources, manpower, of course, mean is is difficult 
to achieve every objective immediately. But we have 
managed to achieve many of the things we want to 
do. Of course, we could always do things in slightly 
different ways, if we had more resources. But on the 
whole, I think we have been able to achieve what we 
set out to do.



HKSLG · SPRING 2019 · ISSUE 14

5. Is there anything you wish you could have done 
better during your tenure?
     
One of the things on the agenda at the moment is the 
way in which we think about technology. Technology 
is going to be a big challenge for all law schools 
going forward; both appreciating how technology 
is used in law firms and how the law interacts with 
technology. So if we could do a little bit more on 
that, it would be good to pass on some ideas for how 
we should develop our work in this area. But I think 
that is something that we know is a priority, and on 
which work has started. It is an issue with which all 
law schools are grappling. We are trying to think 
about the way in which we could meet the students' 
needs and the needs of the research community.

6. What was the biggest challenge that you faced 
as a law student?

I think the problem for law students is that 
sometimes you can be hit by a mass of information: 
cases and statutes. And you often do not understand 
the significance of what you are studying until you 
have studied everything. Sometimes it takes time 
for you to see how all these rules come together and 
how the tensions are resolved. For me, that was the 
biggest challenge I faced as a law student. 

You have got to learn a lot of technical things. At the 
same time, you have to try to rise above that and take 
a helicopter view of the underlying policy issues. 
That is quite hard, because in the early years as a 
law student, you are often struggling just to compare 
what the rules are, rather than always be on top of 
thinking about the policy environment.

When I was a student in the 1980s, there was 
certainly more information available than there had 
been in the past, and more specialised areas of the 
law were developing. We have subsequently seen 
an explosion of legislation, case law and academic 
writing. Trying to navigate the mass of information 
and resist the temptation just to go to Google is a 
challenge for young people. 

Some of these developments, like the growth 
in comparative law and increased emphasis on 
empirical and policy-oriented work are very 
valuable, but they only add to the burden on students. 
So if the basic material is more complex and richer 
and you try to study it in deeper ways, that only adds 
to the time pressures.

7. What new demands have the Hong Kong legal 
profession placed on the next generation of law 
students? How has your institution responded to 
them?

Students of your generation are facing the challenge 
of having to be not just good academic lawyers, but 
also to be ready for the workplace. The sort of skills 
you need are far more than the skills that I had to 
possess when I left university. Employers are asking 
you to be career-ready and future-ready. There is a 
wide set of skills that you need to have.
     
It is quite daunting sometimes to meet these 
expectations. Students have to find some ways to 
manage them, and we need to find some ways to 
support them through that process, so that students 
feel they have the necessary skill sets to equip them 
for work in not just the legal environment, but any 
environment, and to be adaptable to future changes.
    
     
8. With your specialisation in comparative 
law, how does that influence the law degree 
programme of your law school?

Comparative law is very important to teach us 
that law is a wider phenomenon than the rules we 
learn about our own system. Once I devised the 
undergraduate programme, that let students in the 
first year take a comparative law course, which is 
normally taken as an option or as part of a master 
programme. The idea was to tell students not to 
simply assume that their way of doing law, i.e. the 
common law way, is the only way to do things. 
There are a variety of ways in which legal systems 
can address issues and students should be open-
minded about different ways of resolving problems. 
If you get too deeply entrenched into a particular 
legal system’s approach, it may be hard to get out of 
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that way of thinking. You may think that the other 
legal system has a very strange way of doing things, 
while people of another legal system might equally 
think your legal system is very strange. What I try 
to focus on is how we can understand that different 
legal systems are often trying to reach the same 
objectives in different ways.

9. In terms of the model of legal education, how 
would you compare legal education in the UK 
and in Hong Kong? 

They are fairly similar in the subjects and the way 
they are taught. Of course in Hong Kong, you have a 
very large core of 11 subjects which are required to 
enter PCLL, but in England there are only seven. But 
in both cases, they are quite liberal in how they were 
handled. There is reform in the UK at the moment, 
which means that there will be even less prescription 
on what law schools have to teach. So I think the 
biggest difference is that the core requirements of 
the undergraduates of the first law degree and JD 
students are more extensive in Hong Kong than in 
the UK. But the common core subjects are taught in 
more or less the same manner.

10. There have been many specific expectations 
from the legal community or the legal profession 
on the law schools. How did you respond to them?

The legal practice in Hong Kong is very supportive 
of the student community. They are very open to 
student internship opportunities and we have very 
good relationships with law firms to assist our 
students to take a legal placement course. Of course, 
as I said earlier, employers have more demanding 
expectations of graduates. What is required for 
getting a training contract is becoming harder and 
harder, and simply having a first degree in law does 
not guarantee you a training contract. A full set of 
skills and experiences are needed which law schools 
are trying their best to provide, but of course they 
are only so many hours in the day and credits in a 
course. We have to think carefully about how we can 
get students ready for the legal profession or for any 
jobs? They need to be equipped for a fast-changing 
world driven by technology. The role of technology 
will be very influential in the coming years.

11. How do you see the role of technology in legal 
education and its impact? If you could introduce 
any innovation to the law degrees at your school, 
what would it be?

Knowledge  of  technology i s  a  par t  o f  the 
fundamental tools that everybody who wants to 
become a professional has to possess. The debate 
is about how much technology we should require 

students to know. Should we teach our students 
coding? I have an open mind as to whether it should 
be compulsory for lawyers to learn the technical 
part, but we all need to be aware of the impact of 
technology. What would I want to learn if I was 30 
years younger? I think that is the issue we have to 
think about: what is the technology necessary for 
the modern workplace. Many of the cases are about 
the interaction of law and technology. The key is 
whether students have the tools to understand that 
interaction.

12. What is one quality that you most want your 
graduates to develop and why?

Integrity is very important for lawyers, but 
probably analytical skills are what we as lawyers 
define ourselves by. We have to work through a 
lot of material, focus on the key issues, and then 
use the evidence to back up our arguments. So I 
think integrity and strong analytical skills are the 
hallmarks of good lawyers.

13. Any words for your successor?

Well, I think he should enjoy the position. Hong 
Kong is a wonderful place to work in a law school. 
The students in Hong Kong are very committed to 
making the most of their education, and I know that 
the student law societies of the three universities 
have good relations. So you have a great student 
community here, and staff who want to do right by 
the students, and also want to take the law school 
forward. I am sure my successor will have a very 
enjoyable experience as Dean. He will bring lots of 
experience and many ideas to the benefit CityU and 
also the wider Hong Kong community.



HKSLG · SPRING 2019 · ISSUE 14

(IN ALPHABETICAL ORDER)

LEGAL COMMUNITY
ALLEN & OVERY 
CLIFFORD CHANCE
THE CHINESE UNIVERSITY OF HONG KONG, FACULTY OF LAW 
 

INDIVIDUALS
MS JEANNIE KOW
PROFESSOR GANE
PROFESSOR HOR
PROFESSOR HOWELLS

LIBRARIES
COURT OF FINAL APPEAL LIBRARY 
HIGH COURT LIBRARY 
LEGAL RESOURCES CENTER

ACKNOWLEDGEMENTS

ADDITIONAL THANKS



HKSLG • Fall 2016 •Issue 9

le
g

a
li

s
 d

o
c

tr
inaeue cum integ

r
ita

te
m

j               

   

hkslg



Find out more about the opportunity 
you have been looking for

Visit allenovery.com/careers

It’s always wondering what’s next.
The challenges tomorrow will bring.

A fresh perspective
changes everything.

IT’S TIME.

HKSLG • Fall 2016 •Issue 9

le
g

a
li

s
 d

o
c

tr
inaeue cum integ

r
ita

te
m

j               

   

hkslg




