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01 FROM THE EDITOR

LETTERfrom the Editor
‘Legal scholarship with integrity’ is the motto that we are committed to stay true to in each
and every issue of the Hong Kong Student Law Gazette. Since its inception, the Gazette has
served as a platform for law students to showcase their legal writing skills.
In this issue, we had the privilege of speaking with The Right Honourable the Lord Phillips
of Worth Matravers in the Court of Final Appeal (CFA) building. As a Non-Permanent Judge
of the Hong Kong Court of Final Appeal and the first President of the UK Supreme Court,
Lord Phillips has witnessed and participated in the development of law in both Hong Kong
and the UK. We took the opportunity to discuss with His Lordship on topics such as the split
legal profession model and judicial independence. We would like to thank His Lordship for
accommodating us during his short stay in Hong Kong to preside in the CFA.
The second half of 2018 marked some heated debates in relation to Hong Kong’s constitutional landscape. As such, this issue covers articles discussing the legal justification of ‘Joint
Checkpoint’ arrangement of West Kowloon High Speed Railway station and the application
of the Societies Ordinance (Cap 151) on political parties. In light of technological advancement across the globe, this issue also features articles exploring whether the traditional areas
of competition law and intellectual property law can accommodate the development of the
fintech industry and artificial intelligence respectively.
Lastly, we would like to thank Allen & Overy and Clifford Chance for their continuing support which allows us to publish the Gazette in print and on our online platform.
On behalf of the Gazette, I wish you all a Happy Lunar New Year!

MARGARET LEE
Editor-in-Chief
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05 HONG KONG

A CATCH-ALL PROVISION?
REVIEWING THE LEGISLATIVE INTENT OF
SECTION 161 OF CRIMES ORDINANCE

S

ection 161 of the Crimes Ordinance (Cap 200)
criminalises access to a computer with criminal or
dishonest intent. The gist of the disputes concerns its
scope: why may a wide variety of offences from clandestine photo-takings, BT seedings, to unauthorized
photographing of interview questions be prosecuted
under the same section? This article acknowledges
the offence’s wide encapsulation but argues against
interpreting s.161 as a catch-all provision, as such
interpretation would be wholly inconsistent with its
legislative intent.

PREPARATORY ACTS AND FRAUD
The interpretation of s.161 as an all-encompassing
offence was rejected as early as its introduction in
the Legislative Council Debate. The former Secretary
for Security, Mr. Alistair Asprey, stated during the resumption of Second Reading debate on the Computer
Crimes Bill 1992 that the new offence aimed to criminalise access to computers with criminal or dishonest
intent, covering offences such as misusing computers for fraudulent use of bank records. The ordinance
made heavy references to the UK’s Computer Misuse
Act 1990, which covered ‘securing computer material against unauthorised access or modiﬁcation; and
for connected purpose’. However, Asprey also clariﬁed the intention of introducing the new offence was
to penalise ‘acts preparatory but falling short of the
commission of a fraud’ and rejected a broad-brush
scoping of the new offence. Asprey explicitly excluded, for example, ‘intellectual property’ related offences that were already covered in other legislations, and
‘accidental access’ of computer.

JUDICIAL READING-IN OF THE LEGISLATIVE INTENT
The judicial technique of reading-in other purposes,
beyond preparatory acts and fraud, has expanded the
scope of the section signiﬁcantly in HKSAR v Tsun
Shui Lun [1999] 2 HKC 547. Chan CJHC (as he then
was) reﬁned the intent of s.161 as one regarding ‘a
particular intent or for a particular purpose’ in congruence with s.161(1)(a) to (d), such as ‘a dishonest intent to deceive’. In doing so, he construed Asprey’s address about the commission of a fraud as ‘a
generalised statement’. His judgment also cited the
HKSLG · WINTER 2018 · ISSUE 13
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founding legislation of s.161, i.e. Computer Crimes
Ordinance, which was enacted in 1993 to ‘clarify and
amend the criminal law relating to the misuse of computers and for related matters’. Thus, the authoritative
position is that s.161 is not per se so narrowly restricted to preparatory acts of a crime or fraud.

JUDICIAL CAUTION
AMBIT OF S.161

REGARDING

Recently, the Court of Final Appeal (‘CFA’) has afﬁrmed Tsun Shui Lun in HKSAR v Au Yeung Ka Man
Yuniko [2018] HKCFA 23, dismissing the applicant’s
appeal against her conviction of unauthorized access
to the Social Welfare Department’s computerised records related to her ex-boyfriend.
However, it is worth mentioning that the CFA commented en passant ‘the scope and limits of the alternative forms of the offence created by section 161(1)’
may have room for debate. Secretary for Justice v
Cheng Ka Yee [2018] HKCFI 1809 is a recent example, which sets out the ‘ambit of the offence’ of
s.161(1)(c) by limiting the actus reus as ‘the unauthorised extraction and use of information’ from a computer, not merely ‘using a computer’.

CONCLUSION
Demands for better consistency of the application of
s.161 with its legislative intent are not unheard of, but
the more expansive approach to s.161’s scope is judicially well-recognised. It is also foreseeable this room
for debate will expand in light of the rapid increase of
technology crimes worldwide.
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APPROPRIATENESS OF ‘JOINT PARENTAL RESPONSIBILITY MODEL’ FOR CHILDREN IN HONG KONG
MICHELLE LEE

I

n a traditional child custody arrangement, parents
are normally granted sole or joint custody order,
under which they could exercise rights and authority
over their children. The sole or joint custody order
is based on the concept of ‘ownership of chattels’,
which emphasises parents’ ownership over children.
This has become inconsistent with our societal value
which has accorded increasing weight to the rights of
children in divorce cases. It therefore raises the question as to whether the traditional child custody arrangement should be reformed. In Hong Kong, given
its unique cultural characteristics, a gradual and progressive legal reform through judicial means seems
preferable than a drastic legislative means.

JOINT PARENTAL RESPONSIBILITY
The concept of joint parental responsibility should be
pursued in Hong Kong. In March 2005, the Law Reform Commission of Hong Kong’s Report on Child
Custody and Access made a recommendation to introduce the concept of ‘parental responsibility’. Ten
years later, at the end of 2015, the Labour and Welfare Bureau then proposed a follow-up legislation for
public consultation. The proposal is to adopt the Joint
Parental Responsibility (‘JPR’) model through legislation, such that both parents are expected to play a
full part in the post-separation or divorce upbringing
of children, and each parent may act independently in
meeting their parental responsibility. As compared to
sole or joint custody order, this JPR model illustrates
a more child-focused concept emphasising children’s
rights, and it is more meritorious in that the child’s
best interests will be given serious considerations in
spite of the harsh consequences of a divorce. This
model has been adopted in leading common law jurisdictions.
However, the adoption of the JPR model through legislation may not be able to get a public endorsement
for effective implementation. Hong Kong is inﬂuenced by traditional Confucian Chinese values which
understands the role of mothers as a child’s caretaker.
Divorce usually gives the mother a more inﬂuential
role in the day-to-day care of the child. As argued by
Melloy, under the ‘best interests of the child’ principle, sole custody orders in favour of mothers (75%)
HKSLG · WINTER 2018 · ISSUE 13

remain the norm in Hong Kong. This indicates the societal norm is for mothers to hold greater responsibility in the post-separation rearing of children. Therefore, legislative advocacy for equally-shared parental
responsibility under the JPR model may be perceived
as too drastic, and lack public endorsement.
Parents’ desire for children’s success, together with
an increasingly competitive education system and job
market, has breed ‘monster parents’ and ‘tiger moms’
in Hong Kong. Such cultural characteristic poses additional difﬁculties to the implementation of the JPR
model. In Australia, due to the adoption of the JPR
model in family law, there has been a signiﬁcant increase in court applications in relation to child orders
and speciﬁc issue orders. Bearing in mind that the
parenting style in Hong Kong is likely more authoritative compared to that of Australia, there is a realistic
possibility of Hong Kong parents overreacting to the
decisions made by the other parent, in turn burdening
the court with further legal disputes after divorce. In
this sense, advocating for the JPR model through legislative means would be hazardous.

CONCLUSION
Given Hong Kong’s socio-cultural norms, the adoption of JPR model would be a premature move in
Hong Kong. It runs counter to Hong Kong long-established values and risks placing an undue burden on
the judicial system. Accordingly, resolving ordinary
family disputes does not require a radical change in
the law. Moderate reform with a social consensus remains the only way out.
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REVISITING THE CONUNDRUM OF SOCIETIES
ORDINANCE AND THE BAN OF HKNP
CHRISTOPHER JAY

I

n September 2018, the Hong Kong government accepted the HK Police Force’s recommendation to
issue an unprecedented ban on the Hong Kong National Party (HKNP) under the Societies Ordinance
(Cap 151). The reason cited by the Secretary for Security and Police Force was to ‘safeguard national security, public safety, public order and the protection
of the rights and freedoms of others’ in light of its
members’ conduct. This article argues that this event
illustrates the limitations of the current regime governing political parties.

upon indictment by ﬁnes and imprisonment.
Though the triad-speciﬁc offences such as claiming to
be a member of a triad society (s.20(2)) are regularly
prosecuted, provisions concerning non-triad unlawful
societies are rarely applied in practice. For example,
it is unclear whether acting as a legal representative
would amount to ‘providing aid’ to an unlawful society.

THE SOCIETIES ORDINANCE
Hong Kong does not have speciﬁc legislation regulating political parties, thus parties can be incorporated
or registered as a society subject to different regulations. The width of the Ordinance in part reﬂects its
colonial heritage, when there was a social and political need to control the diverse types of associations.
Hong Kong political parties are governed under the
Societies Ordinance as a ‘club, company, partnership
or association of persons, whatever the nature or objects’. All organisations ﬁtting this description must
register within one month of establishment.
The Secretary’s power to prohibit the operation of
any society is granted by s.8(2). Possible justiﬁcations provided by the Security Bureau in this case is
phrased identically to s.8(1): ‘in the interests of national security or public safety, public order or the
protection of the rights and freedoms of others’. National security is deﬁned as the safeguarding of the
territorial integrity and the independence of the People’s Republic of China under s.2.
Under s.18, the society subject to s.8 operation prohibition, is deemed to be an unlawful society, for example, a society ﬁtting the description of a triad is
automatically deemed an unlawful. The Ordinance
continues to outline a comprehensive criminal law
regime in relation to unlawful societies, including
membership, being an ofﬁce-bearer, authorising upon
one’s premises, procuring subscription or aid to the
party in any way and incitement to become a member.
For convenience, non-members can still be convicted
as ‘associates’ of the party. These are all punishable
HKSLG · WINTER 2018 · ISSUE 13

INADEQUACY OF THE CURRENT
IDENTITY OF POLITICAL PARTIES
Hong Kong’s legal regime has so far left the issue of
political parties untouched. Not only are there no speciﬁc provisions governing political parties in the Basic Law, the current legislative framework itself also
provides limited guidance. This is reﬂected by the
contentious issues pertinent to the ban of the HKNP,
which in turn echoes previous demands for speciﬁc
legislation on political parties.
Societies and Political Parties
Political parties are more than associations. They
are central to any representative democracy in that
they participate in elections and represent interests in
public discourse. They therefore bear a risk of being
treated unfairly by incumbent governments. Potent
democratic systems protect them, and one way of doing so is to afford them special legal status through
a registration system speciﬁcally for political parties
that is voluntary and lenient so that a wide spectrum
of views can be represented. Further, the system can
require more formalities for dissolution, such as requiring intervention of the courts, as suggested by the
Venice Commission.
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The Incorporation Alternative
This proposed system would be similar to incorporation, which in effect exempts political parties from
registering under the Societies Ordinance. That is,
companies are a species of societies that are exempt
from registration, and can beneﬁt from limited liability and separate legal personality. However, companies are primarily designed for businesses, making
them ill equipped for the needs of political parties.
Incorporation also entails onerous regulations, duties
of reporting and potential paralysis from shareholder
and director disputes, which may unnecessarily hamper the operations of the party.
Political Parties, Criminal Wrongdoing and Secondary Liability
In relation to the criminal law aspect of the Societies
Ordinance, the regime mistakenly conﬂates unlawful societies and triads, where membership, aiding,
or other forms of association on their own would be
subject to criminalisation. The regime is too blunt as
there are gradations of misconduct, and there should
be alternative mechanisms available to sanction a
party, without incurring the severe consequences of
an outright ban or prosecution of its members. The
severity of the activity related to the unlawful society
could be considered in mitigation, but a conviction
and a lack of ﬁnesse remains.

description of s.8(1)(a), its members will be taken as
engaging in criminal activities. Without delving far
into the speciﬁc facts, the HKNP’s conduct does not
appear to fulﬁll the elements of any crime. In extension, conduct of persons aiding the HKNP, such as
merely sharing HKNP’s news on social media or offering legal advice to the party, ought not bear criminal liability.
This stretches the boundaries of the Ordinance to absurdity - it in effect creates accessory liability where
principal liability does not exist, or is at best questionable. This is inconsistent with the derivative nature of this type of offences.

CONCLUSION
The recent ban shows that political parties in Hong
Kong do not have a stable legal identity. In an ideal
system, a political party that is found guilty of wrongdoing would be subject to a range of proportionate
punishments including loss of statutory identity and
rights, and only with organizations actually engaged
in criminality will associating with them be criminalised. To secure a vibrant democracy, our laws must
facilitate an environment for representative entities to
subsist.

Members and associates of the party may be convicted
even if their party’s activities, including those forming the basis of the ban, are not criminal or violent in
nature. Where a party conducts activities ﬁtting the
HKSLG · WINTER 2018 · ISSUE 13
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CO-LOCATION ARRANGEMENT:
DERAILING THE BASIC LAW?
�������� �������

T

he co-location arrangement of Guangzhou-Shenzhen-Hong Kong Express Rail Link raises questions on Hong Kong’s high degree of autonomy.
Supporters of co-location consider the arrangement
justiﬁable, while some legal experts and the Hong
Kong Bar Association have criticised it for undermining the ‘One country, Two systems’ principle and the
rule of law. This article argues that although co-location may be considered lawful in light of a certain
interpretation of the Basic Law, adopting such an interpretation would pose a signiﬁcant threat to Hong
Kong’s autonomy.

tivises investment, and to ‘formulate appropriate policies to promote and coordinate the development of
various trades including transport, tourism and public
utilities’. It should be cautioned however, that practical considerations such as facilitating crowd control
and administrative convenience cannot be supersede
the law. Policies must be implemented in accordance
with the provisions of the Basic Law.

THE ARRANGEMENT
Under the co-location arrangement, the Hong Kong
government leases part of the West Kowloon Station
to the Mainland Immigrations and Customs authorities. The Mainland Port is operated by mainland authorities. Passengers who have entered the Mainland
Port area or the train are subject to Chinese jurisdiction. This arrangement is approved pursuant to the
Standing Committee of the National People’s Congress (‘NPCSC’) decision on 27 December 2017.

AN EXPLORATION OF THE
CONSTITUTIONAL BASIS FOR THE
ARRANGEMENT
(i) Art.20
The ﬁrst argument for the legality of co-location is
as follows: since the arrangement has been endorsed
by the NPCSC, it can be justiﬁed under Art.20 of the
Basic Law, which states that Hong Kong may enjoy
other powers granted to it by the NPCSC. This view
should be rejected since ‘powers’ should be presumed
to mean an increase in autonomy, rather than imposing limitations on it. Such an argument is thus questionable as it interprets a fetter on HK’s jurisdiction as
conferral of a power.
(ii) Arts.118 and 119
Basic Law Committee member Tam Wai-chu has offered an alternative argument, which employs Arts.
118 and 119 Basic Law to justify co-location. These
provisions oblige the Hong Kong Government to provide an economic and legal environment which incenHKSLG · WINTER 2018 · ISSUE 13

(iii) Arts.18 and 158
Under Art. 18 of the Basic Law, no national laws may
be imposed on the HKSAR except for those in Annex
III. Prima facie, implementing mainland immigration
laws at the West Kowloon Checkpoint is unconstitutional. However, the wording of Art.18 provides that
Annex III laws are not conﬁned to matters relating to
defense and foreign affairs, but also ‘other matters
outside the limits of the autonomy’ (emphasis added). The phrase ‘other matters’ is ambiguous. This
thus allows for the possibility of Art.18 to justify the
co-location arrangement, as long as it is some ‘other
matter’ outside the limit of Hong Kong’s autonomy.

HONG KONG 10

Further, as Ng Ka Ling v Director of Immigration (No
2) (1999) 2 HKCFAR 141 established, Hong Kong
courts do not have the authority to declare NPCSC’s
interpretations unconstitutional. Since the co-location
agreement is ‘decided’ by the NPCSC, the NPCSC
implicitly recognises the agreement as lawful and
consistent with the Basic Law. This can be regarded as the NPCSC’s own interpretation of the Basic
Law (albeit not published). In holding the co-location
arrangement as unconstitutional, Hong Kong courts
run the risk of declaring NPCSC’s interpretation to
be invalid. The fact that no formal interpretation has
been issued before the NPCSC’s ‘decision’ makes no
practical difference, as the NPCSC is unlikely to declare its own decisions as invalid.
In any event, an interpretation of Basic Law regarding the legality of co-location is unlikely for the following reasons:
1. Interpretations are either given without request,
or at the request of the CFA, neither of which are
warranted in this case, and
2. The co-location may simply be classiﬁed as being
under the responsibility of the CPG or ‘concerning the relationship between the Central Authorities and the Region,’ thereby absolving local judicial organs from interpretation.

INHERENT CONFLICT WITH ART.22
Having said that, this arrangement cannot be administered by mainland ofﬁcials as this would be
irreconcilable with Art.22 of the Basic Law. Art.22
prohibits PRC government departments from interfering with Hong Kong’s internal affairs without the
Central Government and Hong Kong’s consent. As
Hong Kong has the jurisdiction to issue immigration
controls under Art.154 Basic Law, mainland ofﬁcials
should not be allowed to execute PRC law at the
checkpoint. Ms. Elsie Leung Oi-Sie, Basic Law Com-

mittee Vice-Chairwoman, argues that Art.22 allows
Hong Kong to negotiate with the mainland authorities on the procedure for mainland ofﬁcers to come
to Hong Kong. Such an interpretation however fails
to distinguish between entry for ordinary purposes
(work, travel and academic research, etc.), and entry
for implementing PRC immigration laws, a purpose
that is unacceptable under Art.22.
Another argument from Ms. Leung is that the co-location agreement could not have been foreseen, therefore no Basic Law article can be found to support it.
Since the ‘One country, Two systems’ principle is
premised on national unity, territorial integrity and
safeguarding Hong Kong’s prosperity and stability,
co-location is consistent with this policy. Nevertheless, lack of foreseeability does not excuse disregarding of Basic Law limitations whenever unforeseeable
policies arise. While the Basic Law Drafting Committee could not have foreseen the West Kowloon
checkpoint in 1985, it drafted the Basic Law with its
general application in mind, through which future developments should be bound without infringing Hong
Kong’s high degree of autonomy.

CONCLUSION
The co-location arrangement highlights a fundamental weakness of the Basic Law. Effecting the spirit of
the Basic Law necessarily requires clear boundaries
against the NPCSC’s interference to ensure the city’s
high degree of autonomy. Although some articles in
the Basic Law could arguably justify the co-location
arrangement, taking advantage of the Basic Law’s ambiguity would create uncertainty as to the parameters
of Hong Kong’s autonomy. The co-location arrangement turned the right of autonomy into a privilege to
be granted at the mercy of the mainland government,
which effectively backtracked Hong Kong’s rule of
law.
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TECHNOLOGICAL ADVANCE, LEGAL NOVICE:
A TROUBLED UBER IN HONG KONG
LUCY CHANG

O

n 17th July 2018, 28 Uber drivers were found
guilty of carrying passengers without a hire
car permit at Kowloon City Magistrates’ Courts,
where Magistrate Joseph To applied a remedial interpretation of s.52(3) of the Road Traffic Ordinance. It may seem surprising to some that while
the Ordinance specifically prohibited unlicensed
rickshaws in s.52(2), it does not include any special provisions for the popular online car hailing
services in the recent years. This article argues that
the Hong Kong Government would find it hard to
propose bills to the Legislative Council concerning
innovative technology such as Uber due to the potential opening of floodgate for unbearable criminal and civil liabilities after legislation.
At the very least however, the legalisation of Uber
is a real issue to be dealt with by the legislature,
and several possibilities have been considered so
far. For example, the Hong Kong Government has
acknowledge the importance of technology and innovation in the Hong Kong Smart City Blueprint,
and the Secretary for Transport and Housing has
proposed (and eventually realised) the possibility
of ‘franchised taxis’. Meanwhile, the Singaporean
government has adopted special regulations for
Uber cars on the street. This article thus considers
the feasibility of legalising Uber, bearing in mind
the diversity of means in which this could be made
possible.

HKSLG · WINTER 2018 · ISSUE 13

PUBLIC POLICY AND CRIMINAL LAW
CONCERNS OF LEGALISATION
If the Government starts the legislation process regarding Uber, the Government will have to speed up
the process of issuing hire car permits so that most
Uber drivers can carry passengers legally. As recognised by the Transport Department, ‘using illegal
hire car services can put passengers at risk, as the vehicle’s third party insurance may be invalid if there’s
an accident’. This is an explicit ground for the statutory offence under s.4 of the Motor Vehicles Insurance (Third Party Risks) Ordinance (Cap 272), which
prohibits drivers from carrying passengers without
valid third party insurance. When discussing strict liabilities and enforcement, Magistrate To noted that
‘the lack of a victim of crime’ is an issue when identifying illegal drivers because most passengers are
unwilling to report unless they are extremely dissatisﬁed. Therefore, unless there is an effective system to
prevent drivers from abusing the hire car permit, the
Government will probably remain hesitant of legalising Uber.
In any event, a framework for such legalisation would
likely be fraught with administrative problems. In issuing many permits within a short period of time, it is
difﬁcult to ensure that each Uber car complies with
the requirement of insurance during the valid period
of the permit, and it is even harder to investigate and
prosecute all non-compliant drivers. Difﬁculties also
extend to the background check on Uber drivers.
There is currently no regulation on Uber on the steps
regarding how far they should pursue to ascertain the
insurance coverage, criminal history and driving record of each driver. However, it is challenging to determine and regulate Uber’s responsibilities for its
drivers’ wrongdoing against passengers and innocent
third parties. Where passengers are injured by negligent driving of Uber drivers, Uber may face tortious
liabilities for failing to fulﬁll its duty of care to take
all reasonable steps to prevent the injury. However,
the scope of the duty owed by Uber remains unclear.
Take recent incidents where drivers of online-hailed
cars assault, rape or even murder passengers. This
was the case in China, where Didi Chuxing (Chinese
counterpart of Uber) was forced to suspend services
several times after young female passengers were
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raped and killed by drivers. The incidents also revealed scandalous group chats set up by male drivers
to exchange indecent comments regarding their female passengers. Similar concerns exist in Europe,
where Uber faces criticisms for the lack of responsibility over its drivers’ criminal offences. Ultimately,
even if all drivers are properly registered, it remains
difﬁcult to prohibit individual drivers from lending
their cars to unauthorised drivers. In light of the difﬁculties resulting from the legalisation of Uber overseas, it remains unclear that Hong Kong should adopt
similar policies.

EMPLOYMENT LAW CONCERNS OF
LEGALISATION
Another difﬁcult issue lies with the possibility where
Uber drivers might be in a proper employment relationship with Uber. While this is not an immediate
likelihood under Hong Kong’s employment law, such
a relationship has been afﬁrmed by several common
law jurisdictions. For example, the UK’s Employment (Appeals) Tribunal has afﬁrmed the status of
Uber drivers as employees in 2018. In addition, the
Unemployment Insurance Appeal Board of New York
has reached a similar decision in the same year. Speciﬁcally, it ruled in favour of three Uber drivers for
their unemployment beneﬁts. In its reasoning, the
Board explained that ‘Uber exercises sufﬁcient supervision, direction or control over the three claimants’, hence shoulders employer’s liability.
The recent legal developments from common law tribunals represent a timely reminder that any online car
hailing service provider could shoulder the burden to
comply with local employment laws and provide re-

spective beneﬁts for its employees. In an extreme situation, even if companies such as Uber are legalised,
they will be readily subject to two types of legal liabilities: employment law obligations owed to the
drivers, and vicarious liability owed to other road users. Any legalisation of Uber must thus be done with
consideration to the relationship between drivers and
the ride hailing companies to ensure legal certainty.
The Government must ascertain whether there is a
valid employment contract between each driver and
Uber. If the answer is positive, Uber must ensure that
its drivers enjoy sufﬁcient salary, holidays, and other
welfare in accordance with employment law. Since
the business model of Uber attracts the drivers on a
freelance basis, the company runs far behind in providing holidays, insurance, etc. for its driver. This
problem has already arisen in some cities where Uber
has a more mature foundation.

CONCLUSION
Uber still faces many legal issues even if it is legalised to operate in Hong Kong. Even if it demonstrates
to the regulators that it has ﬁrm procedures of preventing criminal activities, there are still insurmountable difﬁculties in regulation and employment law.
However, the fact that Uber is unlikely to receive full
legal recognition does not mean that the issue should
be neglected. At the very least these issues embody a
problem of general application to the car hailing industry, and should be given serious attention in light
of recent developments.
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HUMAN AUTHORSHIP VS AI-AUTHORSHIP:
A DUAL REGIME IN COPYRIGHTABLE WORKS
JENNIFER TSE

A

uthorship is fundamental in copyright. While using machines in work is not new, Artiﬁcial Intelligence (AI)-works bring about an unprecedented regime of minimalist human intervention. While some
domestic regimes recognise copyrightability of ‘computer-generated works’, this does not cover AI as its
minimal level of human intervention is beyond the
contemplation of ‘computer’ in the previous regime.
There is no consensus regarding the level of human
input required for copyright. S.11(3) and s.198 of the
Copyright Ordinance (Cap. 528) (CO) in Hong Kong
recognise the authorship of computer-generated
works, deﬁning it as work ‘generated by computer…
[without] human author’. Yet, the U.S. Copyright Ofﬁce, applying Compendium of U.S. Copyright Ofﬁce
Practices (3rd edn, 2017), takes a different position
in stating ‘the Ofﬁce will not register works produced
by a machine… that operates… automatically without
any creative input or intervention from a human author’. It is thus clear that different jurisdictions have
different ways to address computer-generated works.
This article aims to establish that the minimal level of
human intervention in AI-works means that the current copyright regime can never be compatible with
AI-works. As such, a dual regime must be created to
recognise the value of AI-works, albeit lower than
that of traditional works.

INCOMPATIBILITY OF THE ECONOMIC RIGHTS WITH AI-WORKS
There are two traditional theories for granting copyright, namely through an economic perspective and
the theory of ownership.
Economically, the production of a literary work is
non-rivalrous and non-excludable. This means that
the authors cannot exclude non-payers from using
their work, nor would the work be depleted after usage by payers. Thus, a copyright monopoly encourages production of such works through limiting the
above characteristics of a literary work.
Copyright law was created with the view of human input. From Feist Publications v. Rural Telephone Service Co. [1991] 499 U.S. 340, copyrightable works
must be original, meaning that works must be indeHKSLG · WINTER 2018 · ISSUE 13

pendently created and of creative authorship. Under
CCH Canadian Ltd v Law Society of Upper Canada
[2004] 1 SCR 339, copyright recognition requires an
author’s exercise of skill and judgment. Given skill
and judgment is not associated with machines, this
does not cover AI-works.
While computer-generated works may be protected,
AI-works are different. In the 19th century, the copyrightability of photography through usage of cameras,
was debated. Referencing Burrow-Giles Lithographic Co. v Sarony [1884] 111 U.S. 53, the old argument
that the camera, instead of a human agency, was the
source of a photo was struck out. While a machine
muddles the relationship between the work and the
human operator, the operator is still the author.
Yet, AI takes the argument of lack of authorship one
step further. The traditional machine follows the
instructions of the human operator for simple processing. Thus, the human author has original input
through the camera angle and lighting. However, AIworks would not satisfy the requirement of intellectual creation - it would not have the originality, because
minimal decisions would be made by the person that
operates the AI, playing no part in its substantive production.
It may be argued that analogously, the AI-owner may own the AI-work just like how an employer
owns an employee-created work (s.14 of the CO).
Yet, this is inappropriate as employee works involve
a human creator. Further, in s.11(3) of the CO, for
computer-generated works, the author is ‘taken to be
the person by whom the arrangements necessary for
the creation of the work are undertaken’. However,
AI-works do not ﬁt within this deﬁnition as there are
minimal arrangements undertaken. Thus, there is no
basis for conferring economic rights.

INCOMPATIBILITY OF THE THEORY
OF OWNERSHIP WITH AI-WORKS
Ownership is based on the natural law theory. Authors
traditionally own the right to their works. This gave
rise to moral rights recognised for the purpose of protecting authorship. However, given the lack of a human
author, ownership on an AI-work cannot be conferred.
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Internationally, moral rights attach only to its human
author. From Art. 6bis of the Berne Convention for the
Protection of Literary and Artistic Works, moral rights
protect the dignity of the works and the author’s connection with the works. Particularly, in s.105 of the CO,
these rights are not assignable. Thus, these rights only
follow their human creator. Similarly, under s.93(2) of
the CO, moral rights do not apply to computer-generated works, and do not extend to anyone but its direct human creator.Thus, there is a legal vacuum in ownership
of AI-works. Given that there is no human author, there
is no person to own the copyright of AI-work both for
moral rights and economic rights.

THE DUAL REGIME
It is certain that AI-works are incompatible with the
concept of ‘originality’. Further, the lack of human
intervention shows a lack of authorship. In light of
the above, a dual regime must be created to allow for
distinctive protection for AI-works.
There are a few key areas for development in the dual
regime. First, the human operator, however minimal
is his intervention, should own the AI-work. This is
purely to protect his investment in the AI and to fuel
technological development. The notion of originality
should be evaluated as if it were a product produced
by a human. This prevents going into the technicalities of whether the AI-work is capable of being original or creative.
Second, a registration regime for AI-works should be
created. With the same AI machine, opportunists may

create a lot of works that are identical in hopes of
frustrating future claims of copyright. Thus, to solve
this problem, there should be a ﬁrst come, ﬁrst served
registration regime for AI-works. This prevents the
mass production of AI-works from monopolising the
art and literature industries. This also ensures that authors would focus on protecting high-quality AI-work
through registration, and deters opportunists from
misusing AI to create works in bad faith. Hence, only
AI-works with substantial economic value would be
protected.
Third, the protection for traditional rights should be
greater than AI-works, justifying the need for a dual
regime. The value of art and literature lies in the author’s experience and feelings. While this issue will
deﬁnitely be reﬂected in the market, it should also be
reﬂected in the law. Given that the traditional protection for computer-generated artistic works is 50 years
after creation for copyright, the protection for AIworks should be substantially shorter. As to quantitative difference, this would remain an issue of political
bargaining.

CONCLUSION
AI-works should be protected through a separate registration regime that is given lower protection than
typical copyrightable work. Only with a dual regime,
can the incompatibility with the current copyright regime be solved, and adequate protection for AI-works
be achieved.
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JUSTICE WITHOUT LIMITS: ‘ALL THINGS TO ALL
JUDGES’ IN STACK V DOWDEN
JENNY TO

D

ixon (2007) proposed that ‘Stack is all things to
all judges’ as the court is entitled to consider the
‘whole course of dealings’ between the parties to arrive at a fair result in matrimonial home cases pertinent to existence of common intention constructive
trust (‘CICT’) and quantiﬁcation of its beneﬁcial interests . A tug-of-war between ﬂexibility and certainty
in law arises accordingly, which follows the footsteps
of proprietary estoppel (‘PE’).
This article addresses three issues: ﬁrstly, whether
Stack has lodged a homogenisation of CICT and PE?
Secondly, whether such homogenisation is a blessing
or a curse? Thirdly, whether there are any preferable
alternatives to the Stack approach regarding matrimonial home disputes in land law? This article argues
that Stack has homogenised CICT and PE with regard to their creation and quantiﬁcation. While this
has allowed greater ﬂexibility, it is at the expense of
legal certainty. Accordingly, the more certain ‘resulting trust’ approach advocated by Lord Neuberger is
preferred.

to share the property. In comparison, PEs are remedial and discretionary in nature, and are quantiﬁed
by a broader range of factors. Speciﬁcally, the court
examines the mistaken belief, extent of detrimental
reliance (both ﬁnancial and non-ﬁnancial) and unconscionability overall. Therefore, as advocated by Etherton (2008), the court comprehensively calculates
detriment and countervailing beneﬁts regarding the
plaintiff’s acts. This aims to strike a balance between
his expectation and detriment proportionately to undo
unconscionability.

PRE-STACK: DISCREPANCIES BETWEEN TWO DOCTRINES
Before Stack, the discrepancies between CICT and
PE were twofold. First, in terms of temporal nature,
CICT is institutional (it arises by operation of law
as from the date of the circumstances) whilst PE is
remedial (it arises from judicial discretion as from
the date of judgment). Hence, as advocated by Lord
Browne-Wilkinson in Westdeutsche Landesbank Girozentrale v Islington LBC [1996] AC 669, the court
is to declare that such trust has arisen before the proceeding for the former (ex-ante); whilst, the court was
to grant remedial discretionary proprietary relief to
undo unconscionability, where such relief takes effect
after proceedings have concluded(ex-post).
Second, a distinction between PE and CICT lies in
their quantiﬁcation mechanism. For CICTs, the court
inspects direct ﬁnancial contributions by way of purchase price and mortgage payments referable to the
acquisition of the property in order to apportion the
parties’ beneﬁcial interests arithmetically. Therefore,
as advocated by Pawlowski (2002), the court discounts domestic and spousal contributions, because
they cannot sufﬁciently evince the parties’ intention
HKSLG · WINTER 2018 · ISSUE 13

POST-STACK: HOMOGENISATION OF
TWO DOCTRINES
Given Lady Hale’s criteria in paragraph 69 of Stack,
the homogenisation of CICT and PE is expounded in
two ways. First, in terms of timing of creation, the notion of ‘whole course of dealings’ suggests the court
adopt a holistic approach to decide the beneﬁcial
shares. Therefore, it examines the parties’ day-to-day
arrangements related to the property retrospectively,
which postpones the time of creation of equitable in-
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terest to some point after the acquisition of the property. This assimilates the concept of retrospectivity
in PE as the court considers an extensive range of
factors regarding the parties’ dealings related to the
property overall backwardly.
Second, in terms of quantiﬁcation mechanism, the
notion of ‘fairness’ suggests the court impute an intention of the parties as to the quantiﬁcation of their
beneﬁcial interests with regard to their whole course
of dealing related to the property.
This conﬂates the concept of unconscionability in PE
and CICT due to three reasons. First, the yardstick
of fairness is nebulous that uncertainty arises as to
what is fair and fair to whom, as proposed by Gardner
(2013). Second, Gardner criticised Lady Hale’s criteria of imputing the parties’ intention for want of clear
guidance. Particularly, Battersby (2008) condemned
subjective factors such as parties’ characters and personalities in the criteria. Third, the line between inferring and imputing an intention is so ﬁne that judges
may be tempted to impute an intention they consider
‘fair’ despite the parties’ subjective agreement pointing otherwise. This is because judges ﬁnd it ‘difﬁcult,
subjective and uncertain’ to differentiate between an
inferred and imputed intention in practice (despite the
justiﬁable theory), as admitted by Lord Neuberger in
Stack.

FLEXIBILITY AT THE EXPENSE OF
CERTAINTY
Some may welcome Stack as a legitimate extension
of the law of CICT to satisfy practical justice. Greer
(2015) argued that an arithmetic approach to derive
the parties’ intention in a long-term relationship
leads to injustice to female claimants. Historically,
females were ﬁnancially disadvantaged compared to
their spouses, the acquisition of the property would
result in the husband’s sole interest, while the wife’s
household expenses are unaccounted for. Therefore,
the law should move on to respond to changing socio-economic conditions, rather than being shoehorned into the traditional institutional model.
Two counter-arguments are proposed as follows.
First, the plaintiff can jointly plead the two doctrines
and leave it to the court to determine his interests in
practice. It is thus unnecessary to fuse the two doctrines, which limits legal certainty and the choices
for the plaintiff’s case. Second, legal certainty is the
key to practical justice. It secures predictability in our
legal system as judges and lawyers can master the
clear doctrines, though necessary departure should be
made in a manner consistent with previous decisions.

RESULTING TRUST AS ALTERNATIVE
Hence, Battersby (2008) preferred Lord Neuberger’s ‘resulting trust’ approach as it produces certainty
from the outset where it is possible. This is because
the plaintiff’s original beneﬁcial interests arise clearly on the acquisition of the property - proportionate to
his ﬁnancial contribution.
Further, the ‘resulting approach’ avoids unnecessary
judicial activism, as observed by Hopkins (2011).
Judges in Stack showed sympathy to a communitarian approach (that gives value to the relationships as a
decisive factor) in family home disputes, which may
implicitly breed ‘familialisation’ of property law.
That is, as suggested by Hayward (2012) property
law principles are adapted to take on some elements
in family law.

CONCLUSION: JUSTICE WITHOUT
LIMITS?
How far can judges go in pursuit of justice? The court
should scrutinise facts in each case ﬂexibly and follow
past decisions in similar circumstances to preserve
certainty. Stack has homogenised the temporal and
quantiﬁcation dimensions of CICT and PE , which is
a curse on the law of CICT that earns ﬂexibility at the
expense of certainty. Accordingly, the ‘resulting trust’
approach is preferred.
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EASEMENTS AS A SOURCE OF INTERPRETATION FOR
INTERNATIONAL PASSENGER RIGHTS
MICHAEL LEUNG

T

his article compares the domestic law governing
easements with passage rights under international
law. While easements give limited rights over land
belonging to another, passage rights limit a state’s
absolute sovereignty over its territory subject to the
rights of another state. For example, the International
Court of Justice in Portugal v India (Merits) [1960]
ICJ Rep 6 (‘Portugal’) found a ‘right of passage over
[… Indian Territories between the Portuguese Enclaves] to the extent necessary for exercise of Portuguese sovereignty’.
While easements and passage rights lead to the same
practical results, it is useful to compare the source,
conceptual basis, and creation of these two rights. It
can then be shown that passage rights are more than
mere licences, and that easements can be employed to
interpret passage rights.

EASEMENTS AS A SOURCE OF LAW
FOR PASSAGES RIGHTS
The law governing easements can be traced back to
Roman Law. Justinian classifies servitudes as ‘ususfructus’ and ‘servitutes praediorum’, which concerns
personal rights and proprietary rights respectively. As
jurist Johannes Voet opined, similar to easements, servitudes in Roman-Dutch Law apply to ‘right of passage[s]’. The principle that ‘no servitude can properly be granted which confers no benefit either present
or future on the dominant tenement’ is analogous to
common law easements which cannot be ‘unconnected with the use and enjoyment of land’. Furthermore,
similar to easements, servitudes can also be acquired
by prescription. The origins in Roman Law thus indicate how easements and prescription have the status
of ‘general principles of law recognized by civilized
nations’ under Art.38(1) Statute of the International
Court of Justice, and are thus in turn a source for international law. Principles governing easements can
therefore be applied in considering the scope and effect of passage rights under international law.

NATURE OF EASEMENTS AND PASSAGE RIGHTS
It is true that the relationship between servient and
dominant tenement, a fundamental feature of easeHKSLG · WINTER 2018 · ISSUE 13

ments, is not necessarily present in passage rights.
The right of innocent passage granted to all nations
for example, in no way accommodates a ‘dominant
tenement’. However, similar to easements, passage
rights straddle the line between mere licenses and total ownership. Since passage rights are always subject
to qualification, such as exclusion of military passage,
and prohibition of prejudicial activities under Art.
19(1) United Nations Convention on the Law of the
Sea (‘UNCLOS’), they never entail exclusive possession of the passage route. Similarly, an easement is
inconsistent with exclusive possession. Further, unlike licences, passage rights are not revocable at will,
and can at most be suspended under Art.25(3) UNCLOS. Licenses are only irrevocable on three bases:
where (i) there is an implied term against revocability
for a period of time, (ii) coupled with an interest in
land, or (iii) unconscionability leads to an estoppel.
None of these are present within passage rights, unless a strained construction is taken where a state’s
ownership of its territory becomes an interest in land,
and the right of passage is coupled with that interest. Only by disregarding the fact that passage rights
often do not relate to the sovereignty of the state engaging in passage, would the framework of licenses
be relevant.
Principles underlying succession of states further indicate the proprietary nature of passage rights, which
forms the underlying distinction between easements
and licenses. An easement is ‘capable in its nature of
assumption by third parties’, as it attaches to a particular piece of land. This is similar to how passage
rights attach to a particular piece of territory.
Where one state is succeeded by another, treaties can
continue to remain in force, thus passage rights under international law are not personal to statehood.
Sir Humphrey Waldock opined that ‘boundaries established by treaties remained untouched by the mere
fact of a succession’. This indicates a distinction between ‘political treaties’ and ‘territorially grounded
treaties’: the former is personal to statehood, while
the latter has a quasi-proprietary nature that ‘attaches to the territories in question’. A treaty granting a
right of passage is territorially-grounded as a fetter
to a state’s absolute sovereign right, it thus remains
despite change of statehood. This highlights a similar
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proprietary dimension between easements and passage rights.

CREATION OF EASEMENTS AND PASSAGE RIGHTS
While easements and passages rights can both be
expressly granted, they can be acquired without parties’ active agreement. The concept of prescription in
easements can also be adopted to substantiate a finding of passage right under customary international
law (‘CIL’).
The rationale underlying non-statutory prescription
is a presumption that there is some ‘legal origin’ or
‘some act which conferred a lawful title’. It is an evidential device to impute the fact that title was passed.
This is highly relevant to the finding of passage rights
through CIL as applied in Portugal. CIL consists of
two components: (i) ‘settled practice’ of states acting
consistently with the purported norm, and (ii) ‘opinion juris’, i.e. the state acts out of a legal obligation.
This resembles the long periods of usage (since 1189/
for 20 years) required for prescription, subject to the
intent of the grantor.
A distinction however remains on the subjective aspect of the two doctrines. Customary rights can be
negated where the consistent practice was not out of
legal obligation but merely comity and friendship. In
contrast, prescription cannot be negated by ‘evidence
that no grant was in fact made’, nor by subjective intent of one party, as only a legal impossibility would
have such effect. Prescription thus accepts a more
liberal approach as to both the intent and the actual
conduct of the parties.

While this indicates a divergence of CIL and the principles of prescription, they are not irreconcilable. Although prescription appears to impute the making of
a grant, it is still a rebuttable presumption. In view
of how both doctrines require consistent practice,
the presumption of grant can possibly be adopted to
satisfy the requirement of opinion juris in justifying
passage rights. A tribunal may infer or presume the
requisite opinion juris by virtue of long usage, since a
state does not readily limit its sovereignty.
Where a state has exclusive control over the facts, the
other party should be allowed a ‘more liberal recourse
to inferences of fact’ as the controlling state is in a
better position to prove the relevant facts. This applies
to opinion juris which concerns ‘internal motivation
[… and thus] cannot be ascertained very easily’. The
difficulty of providing opinion juris, together with the
principle of lex specialis thus calls for a presumption
in favour of opinion juris in disputes concerning customary territorial rights.

CONCLUSION
Easements and passage rights are functionally similar
doctrines. Despite emerging in the different contexts,
they are highly comparable. The diversity of passage
rights means that the regime on easements would justify passage rights in some cases. This is especially
so for customary passage rights, where the well-established doctrine of prescription could alleviate the
difficulties in showing opinion juris.
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INEFFECTIVE ENFORCEMENT OF WTO RULINGS:
A POTENTIAL RISK TO WORLD TRADE IN THE FUTURE
OWEN QI

O

n 12 September 2018, China requested authorisation from the World Trade Organization
(‘WTO’)’s Dispute Settlement Body (‘DSB’) to impose an annual trade sanction of seven billion US dollars on US goods, as a result of the failure of the US to
comply with a WTO ruling in a previous case of anti-dumping tariff (‘DS471’) between these two states.
For long, WTO dispute settlement mechanism is recognised as not only the most frequently used but also
one of the most effective international adjudication
body for international trade law. However, the aforementioned case has revealed severe difﬁculties in enforcing a WTO dispute ruling: The case was initiated
by China in September 2013, and the DSB reports and
judgments were released in October 2016. However,
the US has taken no steps to implement the recommendations, in effect ignoring the decision. There are
thus sound reasons to doubt the ability of the WTO to
resolve the recent China-US trade war, and promote
stabilisation and prosperity of world trade in the future.

THE WTO DISPUTE SETTLEMENT
MECHANISM
Resolving trade disputes is one of the core functions
of the WTO. As emphasised in Art.3.2 of the Dispute
Settle Understanding (‘DSU’), one of its main objectives is to provide security and predictability to the
multilateral trading system. A WTO dispute arises
when one or several members complain that beneﬁts
accruing to it under the covered agreements are impaired by regulations or policies of another member
state. To brieﬂy summarise, the process consists of
the following parts:
Consultations
Bilateral consultations between the parties are always
the ﬁrst phase of formal dispute settlement per DSU
Art.4 They are mandatory and provide parties with
ample opportunity to discuss the matter and to ﬁnd
a satisfactory solution without resorting to litigation.
Pursuant to DSU Art.4.7, if the consultation process
fails to resolve the dispute in 60 days, the complaining member may request the establishment of a panel
to adjudge on the dispute.
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Dispute settlement panel
The complaining member may ask the DSB to establish a panel to make compulsory recommendations
and rulings. It normally consists of three individual
experts appointed ad hoc by the Secretariat. The dispute settlement panel will start the proceedings with
oral or written submissions from the parties. The subsequent meetings will remain conﬁdential and will be
conducted exclusively with delegations of the parties.
From the composition of the panel to the release of
the ﬁnal report, the overall period shall not last for
more than six months. The panel report will then be
circulated to members, and subsequently, be adopted
by the DSB within 60 days unless either of the parties
sent a notice of appeal to the panel. The Appellate
Body may modify the panel’s decision within 60 to
90 days.
Implementation or Enforcement of the recommendations and rulings
Generally speaking, the best way to implement the
recommendations and rulings is by withdrawal or
modiﬁcation of the existing inconsistent measure,
thus ensuring state measures comply with all WTO
agreements. Prompt action is also required to implement the ruling within a reasonable period of time per
Art.21 DSU.
Besides, DSB provides two legal remedies to improve
the positions of the member which suffers from the
breach of trade agreements: compensation by reducing tariffs or providing market access, and suspension
of concessions. The former is not frequently used because of its voluntary nature, while the latter aims to
compel compliance with the WTO agreements, and
may justify the member’s ‘retaliatory’ actions.

A RECENT CASE STUDY:
2013 CHINA-US IMPORT TARIFF
On 3 December 2013, China requested consultations
with the US regarding the use of certain methodologies in anti-dumping investigations involving some
Chinese products. Subsequently, on 26 March 2017,
the DSB established a panel following the request of
China. In response, more than 10 members reserved
their third-party rights in the panel meetings.
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collected. Secondly, the loss of international business
opportunities during the lengthy process would not
be ﬁnancially quantiﬁable; and merely granting compensation or permitting ‘retaliation’ actions might not
be capable of preserving the state’s trading rights and
business opportunities which would have been signiﬁcantly prejudiced by the delay.

After considering difﬁcult legal issues and the appeal
proceedings were concluded, the DSB handed down a
decision on 5 May 2017, in favour of China. It found
that the US had breached certain articles of WTO’s
Anti-Dumping Agreement. Speciﬁcally, the panel decided in January 2018 that the reasonable period of
time of implementation shall be 15 months. Since the
deadline of 22 August 2018 has passed without any
concrete progress by the US government, China thus
requested the WTO’s authorisation to suspend concessions, and such authorisation was ultimately given
on 21 September 2018, almost 18 months after the
panel proceedings were commenced.

INEFFECTIVENESS OF THE ENFORCEMENT
AND FUTURE RISKS
The case highlights several issues of consistent concern regarding the enforcement of WTO rulings.
Lengthy dispute settlement process
The 2013 China-US anti-dumping tariff case took
more than 40 months from the commencement of
proceedings until a WTO ruling was handed down.
With such a lengthy process, the member’s beneﬁt
under the agreement would already have been eroded
severely by the time a ﬁnal remedy would be available.

Inﬂexible enforcement methods
One common criticism to enforcement methods of
WTO rulings is inﬂexibility. Firstly, as William J. Davey suggests, political problems that preclude voluntary
implementation will likely prevent reasonable voluntary compensation. Further, monetary methods are
traditionally excluded, despite being more convenient
than changing national policies or laws in the majority
of all cases. Secondly, punitive retaliation is not only
ineffective in resolving the dispute but might worsen
the conﬂict between member states. For instance, the
use of sanctions and tariffs by the US and China has
been in the limelight of the globe and a continuous conﬂict is expected. On the other hand, the DSU does not
provide for remedies similar to injunctions under municipal law, or other provisional measures that could
effectively prevent both escalating tensions and any
further infringements.
CONCLUSION
2018 is a year involving dramatic use of sanctions and
tariffs as a policy tool by different countries. Contrasted with the international community’s expectations,
the WTO dispute settlement mechanism is far from an
effective tool of adjudication for contemporary global trade. The 2013 China-US anti-dumping tariff case
marks such a problem and provides an urgent warning:
it is necessary to consider whether there are more effective ways to enforce DSB rulings, and to bind WTO
members to their bargains.

Though delays are common issues for all international tribunals, such a problem is uniquely fatal to
the WTO’s purpose of protecting members’ interests
and deterring breaches of WTO agreements. Firstly,
damages may be irrecoverable as the panel in Guatemala-Cement had suggested. That is, the only appropriate way of implementing DSB’s recommendation will be by ‘revok[ing] the existing anti-dumping
measure’, but not to refund the anti-dumping duties
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THE RISE OF EMERGENCY ARBITRATOR IN THE FRAMEWORK OF ARBITRATION ACROSS JURISDICTIONS
VENUS LAM

B

efore Emergency Arbitration Procedure (‘EAP’)
was introduced by any arbitral institution, seeking
timely support from national courts might not always
be possible. With the demand of such timely interim
measure, EAP has been featured in arbitral rules, as
has been done by the International Chamber of Commerce (‘ICC’) since 2012. An emergency arbitrator
could be appointed when a complication arises before
the arbitral tribunal has been constituted. This mechanism aims at protecting parties’ rights before the arbitration proceedings begin. In most cases, the applicant wants to obtain an order or an award for interim
relief to prevent the responding party from disposing
evidence or assets, such as intellectual property, while
awaiting the commencement of the full hearing or ﬁnal award. This article will submit that despite initial
doubt, the courts across different jurisdictions have
accommodated the trend of recognising EAP.

2017, an application of emergency arbitrator can only
be submitted before the ﬁles are transmitted to the arbitral tribunal pursuant to Art. 16. Together with the
opt-out mechanism of EAP, they are in place to ensure the application is with true urgency.

POPULARITY OF EAP

However, the role of an emergency arbitrator and the
enforceability of an EAP have been recognized across
leading jurisdictions. When ICC Rules 2012 ﬁrst introduced EAP, the personnel governing the emergency arbitration are speciﬁed as ‘arbitrators’. It also emphasised that EAP is an integral part of the arbitration
rules, and the proceedings would only continue when
the applicant pays an upfront fee and ﬁles the request
for arbitration within the time limit.

Leading arbitral institutions, such as the ICC, the
Singapore International Arbitration Centre (‘SIAC’),
the Hong Kong International Arbitration Centre
(‘HKIAC’) and the London Court of International
Arbitration (‘LCIA’) have introduced EAP into their
respective arbitration rules to align with international best practice. This is also applicable for some industry-speciﬁc arbitration rules like PRIME Finance
Arbitration Rules. Since then, EAP has emerged in
the last decade as a popular and rapid arbitral mechanism. Taking the ICC as an example, EAP was recorded from 10 cases in 2015 to 25 cases involving
parties from 25 countries in 2016, while a further 12
cases have been ﬁled in 2017, bringing the total number of cases involving an emergency arbitrator to 61
by August 2017.

APPLICABILITY
The appointment of emergency arbitrator can potentially avoid the lack of judicial control over time-sensitive matters before a full tribunal is constituted.
Unless the parties expressly agree to opt out, EAP
applies automatically, making it a pragmatic option
for parties that prepare to seek urgent interim relief.
However, there is a limited timeframe for the application. For example, under Art. 29(1) of the ICC Rules
HKSLG · WINTER 2018 · ISSUE 13

ENFORCEMENT OF THE ORDER: DIFFERENT APPROACHES
As a predecessor to EAP, the ICC Pre-Arbitral Referee Rules in 1990 allowed parties to apply to a ‘referee’ for any urgent measure when there is complication
in their contractual relationship. However, in SNCP v
Total Fina Elf E&P Congo 21 ASA Bull.662 (2003),
the Paris Court of Appeal held that a referee should
not be viewed as an arbitrator, and that any decision
made could not amount to an arbitral award and could
not have the same binding effect as other awards.

Subsequently, leading jurisdictions have developed
various approaches to recognise awards or orders under EAP:
1. National law recognises the enforceability of
emergency arbitration’s decision, e.g. Singapore and Hong Kong;
2. Similar to the national law regime to recognise and enforce the interim measure granted
by arbitral tribunal, e.g. Australia; and
3. Enforcement in Judicial Practice, e.g. United
States.
1. Singapore and Hong Kong
Decisions made by an emergency arbitrator is often
in the form of an order. Such a decision is not ﬁnal
nor binding as an award, thus its enforcement might
not be guaranteed under the New York Convention.
To clarify such doubt, jurisdictions such as Singapore
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and Hong Kong have amended their arbitration laws
to give statutory effect to the order under any institutional rules.

ability pending full arbitration. Thus, it appears most
leading jurisdictions adopt a liberal stance to support
the enforcement of emergency decisions.

Singapore International Arbitration Centre ﬁrst adopted EAP in Rule 26 of the SIAC Rules 2010. In
2012, in order to ensure enforceability, Singapore has
clariﬁed that an order made under EAP enjoys the
very same legal status as a ﬁnal award under s.2(a) of
the International Arbitration (Amendment) Act 2012.
In Hong Kong, EAP was introduced by Art.23 HKIAC Rules in 2013, together with the Hong Kong Arbitration (Amendment) Ordinance 2013, to guarantee
its enforcement.

CONCLUSION: FITTING EAP IN THE
FRAMEWORK OF ARBITRATION

2. Australia
Articles 17H and 17I of the UNCITRAL Model Law
apply to the recognition and enforcement of interim
measures granted by arbitral tribunals. By considering the substance, but not its label, an emergency decision can qualify as an award and is thus enforceable
under the New York Convention. In Giedo van der
Garde BV v Sauber Motorsport AG [2015] VSC 80;
VSCA 37, both the Victorian Court of Appeal and the
Supreme Court of Victoria granted urgent enforcement. Croft J stated that the arbitrability of such urgent request should be acknowledged in the context
of the Model Law and the New York Convention as it
is ‘capable of settlement by arbitration’.

EAP has been established as an effective tool to serve
parties’ urgent needs. As long as the requirements are
met, it provides a safety net for parties to seek urgent
protection throughout the process of arbitration as
the designated dispute resolution method in the initial contractual agreement. This provides an incentive for parties in choosing certain arbitration rules
over others.
The effectiveness of EAP and emergency decision
still relies on the recognition by national laws. Undoubtedly, consistent acceptance of these measures
by courts would certainly boost their effectiveness.
Therefore, different jurisdictions should continue to
adopt a liberal attitude and acknowledge the decisions made via emergency arbitration to provide efﬁcient and ﬂexible solutions to parties of arbitrations.

3. United States
Some national laws, such as those of the US view
interim measure as temporary relief, but classify the
decision as ﬁnal for the purpose of enforcement. Both
Blue Cross Blue Shield of Michigan v. Medimpact
Healthcare Systems 2010 WL 2595340 and Yahoo!
Inc. v. Microsoft Corp. 983 F. Supp. 2d 310 (SDNY
2013) indicated that decisions from emergency arbitration are ﬁnal and acknowledged their enforceHKSLG · WINTER 2018 · ISSUE 13
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FINTECH AND COMPETITION LAW CHALLENGES
YAKIN SURJADI

F

inTech, a contraction of ‘Financial Technology’,
refers to new and innovative solutions for ﬁnancial services. Over the past years, FinTech companies
such as PayPal, TransferWise and N26 have changed
the way we pay, invest and handle our ﬁnances. These
new market entrants are now challenging the traditional banks’ supremacy on the ﬁnancial market.
This article examines competition law challenges
brought by the development of FinTech in the context of the European ﬁnancial market and shows that
further legislative efforts are needed to support FinTech’s development.

THE DEFINITION
MARKET

OF

RELEVANT

The basis of competition law requires a precise deﬁnition of the relevant market. When it comes to FinTech, the traditional way of deﬁning ‘market’ may
no longer be sufﬁcient. FinTech markets are dynamic and fragmented, which makes them difﬁcult to be
assessed. FinTech services cover banking, payment,
digital currencies, robo-advisory, ﬁnancing, and InsurTech - and new areas can emerge at any time.
In the traditional pipeline model, value is generated
by the product or service supplier. In contrast, many
FinTech companies follow a new approach and use
platforms for their services. A platform allows its users to interact with each other, which generates value
for the platform itself. More speciﬁcally, users can
develop new services and offer them to other users on
the platform. For example, N26 is a direct bank. Aside
from offering its own banking services on its internet
platform, it also allows other companies to offer their
innovative services on the same platform. Platforms
are thus multi-sided markets, where the connection
among different users may affect the price of a product or service. For example, an increase of prices on
one side of the platform may lead to a reduction of
value on the other side. This ‘platformiﬁcation’ trend
makes FinTech markets more complex, and it is important to consider all effects and sides of a platform
when deﬁning the relevant market.

ACCESS TO DATA
Most FinTech companies heavily rely on customer
HKSLG · WINTER 2018 · ISSUE 13

data to provide their services. Therefore, FinTechs
should be given the necessary access to the required
data. However, traditional banks are reluctant to share
their data with other service providers to maintain
their market position. Such behaviour hinders the
development of innovative ﬁnancial products and restricts competition. To tackle this problem, the European Parliament and the EU Council passed the Payment Service Directive 2 (‘PSD2’), which came into
effect in January 2018. As contended in paragraphs
33 and 93 of the Recital of PSD2, the Directive’s purpose is to open up the data infrastructure of traditional
banks for new service providers and to pursue the idea
of ‘Open Banking’. According to PSD2, banks have
to grant access to necessary data to service providers
for their services through Application Programming
Interfaces (‘APIs’).
Although the European Banking Authority developed the Regulatory Technical Standards (‘RTS’),
which serve as a framework for the APIs to ensure
consumer protection and enhance competition, the
actual implementation is subject to the banks’ discretion. This leads to concerns that the banks will only
develop substandard APIs with minimal information
and functionality to make data access more difﬁcult
for the FinTech service provider. Since the security
measures outlined in the RTS will only become applicable in 2019, it remains to be seen how the banks
will implement the APIs. However, in order to support FinTech, further legislation should be passed to
set high API standards, which would allow FinTech
companies to gain access to necessary data in a way
so they can effectively compete on the market.
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INFORMATION SHARING
There are concerns regarding the cooperation between market players on the exclusive exchange of
customer data. The combination of data-sets from
multiple sources could create a unique data trove.
Control over such data trove while excluding other
competitors may be anti-competitive and must be
prevented. Moreover, traditional banks might try to
keep new FinTech companies out of the market by
raising the entry barrier through bundling of products
or exclusivity agreements. However, many traditional
banks have made a turn in their attitude towards FinTech recently by focusing on the potential beneﬁts of
cooperating with FinTech companies and integrating
FinTech into their own network.

threshold is linked to the company’s turnover. When
the turnover threshold is reached, the supervisory authority can control the merger. However, a FinTech
company can have a low turnover but already generated a high market value as it is expected to grow
massively in the future. In such cases, the threshold of
merger control is not reached and the authority cannot
intervene.

To address the issue of exclusive data exchange, future legislation must deﬁne clear rules on which kind
of information sharing is acceptable. Legislators
must be cautious since over-regulation could harm
the market. It is important to strike a balance between
the freedom of contract and necessary restrictions to
promote competition.

From an antitrust perspective, it is necessary to revisit the merger control criteria. Turnover may be a
straightforward way to assess a company’s market
position. But for FinTech companies, the existing regime must be reformed. Possible adjustments would
be the reduction of the turnover threshold or the inclusion of further criteria, such as the purchase price
or the access to data. Germany, for instance, was the
ﬁrst EU country, which has included transaction value
as an additional criterion to its merger control regime
in 2017, by s.35(1a) Act against Restraints of Competition. Austria followed this approach shortly after
by s.9(4) Act against Cartels and Other Restraints of
Competition. This may be taken as a role model for
other countries within and outside the EU.

THE NEED TO REFORM MERGER CONTROL

CONCLUSION

Moreover, a company may be able to systematically
gain market power by acquiring FinTech companies
without competition authorities’ intervention. FinTech companies have the potential to achieve enormous growth in a short period of time by innovation.
This may attract large corporations to acquire FinTech companies when the latter are still small as this
is a cheaper way to expand their power in the FinTech
markets. To restrict excessive mergers within a market and to avoid concentration of power, competition
law requires merger control when a certain threshold is reached. In many European countries, whether
under EU law or their respective domestic laws, the

In Europe, FinTechs have brought great beneﬁts to
customers and the ﬁnancial sector. Innovation and
competition should be promoted to further such beneﬁts. However, since the world of FinTech is agile
and fast-developing, legislators face the challenge
to provide an appropriate legal framework. Future
legislation must ensure that FinTech companies are
effectively granted necessary access to required data
for the provision of their services and also protect
them from the potential anti-competitive behaviour
of traditional banks and large companies. But for any
legislative efforts alike, the premise must always be
to guarantee data security and to protect consumer
rights.
HKSLG · WINTER 2018 · ISSUE 13
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ON JUDICIAL INDEPENDENCE AND REHABILITATION:
INTERVIEW WITH LORD PHILLIPS OF WORTH MATRAVERS

MARGARET LEE

KELVIN CHU

T

he Right Honourable the Lord Phillips of Worth
Matravers is a Non-Permanent Judge (‘NPJ’) of
the Hong Kong Court of Final Appeal (‘CFA’). He
started his legal career in the UK as a barrister, rose
to Queen’s Counsel and was subsequently appointed
a judge. Looking back at his 57-year career from a
barrister to the ﬁrst President of the Supreme Court of
the United Kingdom (‘UKSC’) and NPJ of the CFA,
Lord Phillips shared with the Gazette his journey to
becoming the Right Honourable the Lord Phillips of
Worth Matravers, a leading justice in the common
law world.
FROM A NAVY OFFICER TO A JUDGE
Many people have come across the name of Lord
Phillips as the ﬁrst President of the UKSC, but few
might have heard of his life prior to joining the legal
profession. Lord Phillips served in the Royal Navy of
UK for two years prior to reading law at the UniverHKSLG · WINTER 2018 · ISSUE 13

HAROLD CHIU

sity of Cambridge. He spent his ﬁrst year in the navy
as a seaman in the lower deck, and commissioned as
an ofﬁcer in the second year, in charge of the motor.
Apart from navigating and working with professional
sailors, this experience in the navy has shaped Lord
Phillips’ early career as a barrister. ‘What I learnt
there determined my career at the bar…I specialised
in admiralty, which is very much about analysing the
fact, and does not involve too much law...I have always had an affection for shipping cases’.
As a barrister, Lord Phillips gradually broadened his
practice from admiralty law to commercial law. He
was appointed as a Queen’s Counsel in 1978.
So how did the successful commercial barrister decide to join the judiciary as a judge, and gradually
rise to the position of Law Lord? Lord Phillips recalled that in the old days, barristers did not apply to
be judges on their own initiative but were summoned
by the Lord Chancellor.
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‘Lord Hailsham was a frightening man and I was
enjoying my life as a commercial QC,’ he laughed,
adding that he did not intend to be a judge at the time
of being approached. Having said that, Lord Phillips
acknowledged that it was a great honour to receive
Lord Chancellor’s invitation to be a high court judge.
Apart from that, he knew he would not be asked again
if he turned down once. ‘So slightly reluctantly, I said
‘well alright,’ he told the Gazette.
Lord Phillips was appointed a full-time High Court
Judge at the Queen’s Branch Division in 1987, according to record. He gradually rose up in the UK judiciary and served as the Lord Chief Justice in 20052008, and the ﬁrst President of UKSC in 2009-2012.
PRESIDING IN THE UKSC
The year 2019 marks the tenth year of the UKSC’s operation. Lord Phillips recalled one of the key reasons
for creating the new highest court of the UK: transparency. ‘The laws were not transparent at all. Men in
the street in England wouldn’t understand how there
could be the members of the House of Lords acting
as judges’. To witness how justice was done by the
former highest court, a layman has to get passed to
the House of Lords, and ﬁnd his way to the committee
room where the Law Lords were sitting technically as
a Committee of the House of Lords. As such, ‘very,
very few members of the public ever penetrated to
hear the Law Lords in action’.
Therefore, efforts were made to enhance transparency. ‘As it’s an interesting thing to watch the court
proceedings live on television, when I was President,
we agreed to allow our proceedings to be broadcasted
live. The public is also encouraged to come into court
and watch the court in action’. The ultimate goal, he
stressed, is to tell the public that the court of ﬁnal appeal in the UK is a law court, and is independent of
the parliament, and to enable people to see what it is.
‘I think it takes time, but it’s largely achieved in the
last ten years. People now understand that UK has a
Supreme Court’.
During his presidency at the UKSC, Lord Phillips recalled two remarkable cases. The ﬁrst one was R v
Horncastle [2009] UKSC 14, which involved a judicial dialogue between the UKSC and the European Court of Human Rights at Strasbourg. In several
cases before Horncastle, the Strasbourg Court held
that it was contrary to the right to a fair trial to convict somebody ‘solely or decisively’ on statement evidence, rather than oral evidence and cross-examination in court.

Court’s judgments to argue against the use of statement evidence before the Supreme Court, and the appeal was dismissed. Lord Phillips pointed out that this
position has not been followed in England, because
the English law allows the admission of statement or
hearsay evidence under speciﬁc circumstances (e.g.
when the witness has died), subject to safeguard under the common law. ‘As in Horncastle, we declined
to follow the Strasbourg Court, and explained why
we were doing so. We suggested it is valuable in this
way to initiate the dialogue in between the UK court
and the Strasbourg Court’. He further noted that the
Strasbourg Court has changed its position in subsequent cases following the judgment. ‘I am certainly
happy to the idea to initiate this kind of dialogue’.
The second case was the Jewish pre-school case (R
(E) v Governing Body of JFS [2009] UKSC 15). It
concerned a challenge to the governors of a Jewish
school in North London under the law against racial
discrimination. The school had a rule which would
only qualify a kid for the school if he was a child
of an orthodox Jewish family. The issue was whether
such rule had provided differential treatment on the
ground of religion, in which case there is a valid exception, or had discriminated on the ground of race,
in which case the rule will not be valid.
It was a split decision and the UKSC divided on this
very narrowly: ‘I was with the majority and said this
was essentially a rule of ethnic origin and therefore
unlawful. It was a very controversial case in the Jewish society’. He however regretted the media’s misrepresentation of the case: ‘it was all about the technical aspect of a racial discrimination, and there was
a tendency to think that this was, somehow, a kind of
anti-Semitic decision, which also created quite a lot
of ill feeling’.
He also noticed that the UKSC is facing more and
more constitutional law cases in recent years, such as
the Brexit case, which involves challenges to the government. ‘It’s quite important that the Supreme Court
shall be seen to be completely independent from the
legislature and the executive’.

The appellants in Horncastle relied on the Strasbourg
HKSLG · WINTER 2018 · ISSUE 13
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lar: ‘You shouldn’t succumb to pressure of the public.
You got to reach your decision in accordance with the
oath you take without fear or favour, affection or your
will, so you do your best to reach the decision that
you think is right, even if it’s going to be unpopular’.
Public pressure is common in high proﬁle cases, such
as the aforesaid Jewish pre-school case. The same
applies to the case of Kong Yunming v The Director
of Social Welfare (2013) 16 HKCFAR 950, one of
Lord Phillips’ earliest decisions in the CFA as a NPJ.
The case concerned new immigrants’ right to apply
for social security assistance. The CFA unanimously
held that the government’s policy of restricting the
eligibility to permanent residents was unconstitutional. This decision attracted widespread criticism from
the public, due to the profound inﬂuence it had on the
allocation of public resources. Lord Phillips regarded
the decision as a good demonstration of judicial independence of the CFA, ‘Hong Kong law is always a
matter of the Hong Kong judiciary’.
CRIMINAL JUSTICE: PUNISHMENT V.S. REHABILITATION

ON JUDICIAL INDEPENDENCE
The tension between executive and judiciary exists
in many jurisdictions practising separation of powers, and the UK is no exception. Serving as the Lord
Chief Justice at the time, Lord Phillips did not recall
a particular low relationship between judges and politicians, but he acknowledged the presence of such
underlying tension: ‘I think some politicians have
always had some difﬁculties in understanding the
rule of law and the role of the judge. And so I remember that there was a Home Secretary who had
one of his policies declared unlawful by the House
of Lords, and asked Lord Bingham if he could meet
with the Lords to discuss what he wanted to do’. In
response, Lord Bingham rejected the request and said
it would be too inappropriate, Lord Phillips recalled.
The enhanced judicial independence as a result of the
establishment of the UKSC was thus an important
milestone. Although the UKSC ‘continues to do the
same job with very much the same judges,’ Lord Phillips emphasised that the public could now appreciate
a ‘true separation of powers’. Other than shielding the
judiciary from undue inﬂuence of the legislative and
executive branches, judicial independence also recognises that legally sound decisions may not be popuHKSLG · WINTER 2018 · ISSUE 13

Lord Phillips, who formerly chaired the Sentencing Guidelines Council, then reﬂected on the two prominent purposes
of sentencing: punishment and rehabilitation. He observed
a tendency to ‘impose longer and longer sentences,’ one
that is driven by ‘what politicians perceive as the desire of
the public or the electorate’ (i.e. punishment). However,
‘what can beneﬁt society most’, he contended, ‘is if you
can reform a criminal, so that the criminal doesn’t reoffend.
When the number of criminals in prison is reduced, the cost
of running correctional facilities could be spent on ‘hospital
or education, which is something more productive’. Ultimately, ‘one has to strike a balance in a civilised society,
and accept the fact that when you release some criminals
they are going to re-offend. But simply to say that anyone
who has got anti-social tendencies ought to be kept in detention and – even if they have done something wrong –
to keep them indeﬁnitely detained is not something in my
view the way that a civilised society would behave’.
AS A NPJ IN THE CFA
While some have lauded the jurisprudential insights that
foreign judges bring to Hong Kong courts, others have criticised the appointment of overseas NPJs for the inﬁltration
of ‘western inﬂuence’. On this, Lord Phillips remarked:
‘Western inﬂuence could be pejorative or might not be pejorative. It might be quite a good idea to have western inﬂuence if you are preserving a common law system which has
had its origins in the west as a special system that applies
in this region of China’. He also mentioned the small size
of the Hong Kong jurisdiction and the high calibre of foreign judges, concluding that ‘there is some advantage in
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any court in being able to add to its number judges drawn
from an international pool at the highest level’. Other jurisdictions such as Dubai, Doha, Kazakhstan, Abu Dhabi and
Singapore, Lord Phillips added, have a similar practice as
well. As in the case in Hong Kong, the practice of having
overseas NPJs at the CFA level would preserve real familiarity with the current state in common law, he noted.
ON SPLIT LEGAL PROFESSION
Hong Kong and the UK are two of the few common law
jurisdictions that have retained the split legal profession
model. Having adopted the English model from its colonial
past, the legal profession in Hong Kong is split into the
branches of barristers and solicitors. Barristers are specialised advocates who present their clients’ case before a court
or tribunal. With the grant of higher rights of audience to
some solicitors, Lord Phillips opined that the demarcation
between solicitors and barristers is, to some extent, gone.
Naturally, there had been voices calling for the end of
such split profession model in Hong Kong. Lord Phillips
disagreed with such a call, and emphasised that barristers’
specialisation in advocacy is nevertheless valuable. ‘I think
that the principle of specialisation is one that is not restricted to the legal profession. If you are going to the hospital
for an operation, you’re quite keen to have somebody operating who specialises in that particular part of the body rather than surgeons who are generalists that can operate on any
part of the body’. As such, he regards courtroom advocacy
as an area of practice requiring unique specialisation of the
bar: ‘whether you divide the profession into barristers and
solicitors, or trial lawyers and non-trial lawyers, specialisation tends to be a good thing’. As a judge, he ‘would rather
have in front of me a good lawyer who specialises in advocacy in the courts work, rather than a good lawyer who only
comes into court once a year. In each case, the starting point
is you want a good lawyer’.
REPRESENTATION IN THE LEGAL PROFESSION
The law has been increasingly described as an elitist pro-

fession. While international law ﬁrms have seen a gradual increase in female representation in management roles,
ethnic minorities and those from lower socioeconomic
background continued to be underrepresented in the legal
industry. ‘I think what has been going wrong, and certainly
in the UK, is the cost of qualifying as a practicing lawyer,
which excludes candidates from poor backgrounds so that
does tend to make the law an elitist profession’. While he
agreed that there is an underrepresentation of individuals
of racial minorities and lower socioeconomic status, Lord
Phillips did not believe positive discrimination is the solution. Rather, ‘the key is to encourage candidates of the right
calibre to apply’.
‘What really was needed in part, I think, was the change of
culture. Certainly if you were in an ethnic minority family,
you wouldn’t think of the law as being a possible profession. They would rather regard the law as being something
for white public school boys’. With an increase of representation in the legal profession, the traditional perception of
lawyers being privileged white male is expected to evolve
into a more inclusive profession where individuals of racial minority and lower socioeconomic status may be seen.
Although these populations ‘do not yet represent the same
proportion as you will ﬁnd society as a whole, [...] it takes
time to work up through the legal profession and then onto
the bench to get to an appropriate ethnic balance’.
CONCLUDING REMARKS: ADVICE TO LAW STUDENTS
When asked about one quality that every law student should
possess, Lord Phillips answered with one simple word: objectivity. One must manage to ‘look at the facts of the case
objectively. It is not very desirable to spend all the time
suppressing your emotions overnight,’ he laughed. ‘I think
it’s very important to keep calm and objective, particularly
in court’.
As a concluding remark, he shared with the Gazette some
career advice to fresh law graduates. ‘I quite often advise
young people starting off not to set their sights too high’.
For graduates who embark on their legal career not at a
ﬁrm or set of chambers of their dreams, Lord Phillips encouraged them not to give up: ‘once you start practising,
if you’re good, you will build your reputation even if you
started off not in the chambers that you might have aspired
to end up in. The vital thing is if you’ve got the ability, you
need to get in through the door, provided that it gives you
access to practicing. That’s the vital ﬁrst step’.
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EDITOR’S REMARKS:
Despite his remarkable judicial status and life-long achievements, Lord Phillips is a very humble man. Throughout his
correspondence with the Gazette, he addressed himself by
his ﬁrst name Nicholas. Despite his busy schedule during
his short stay to sit on the CFA, he quickly agreed to the
interview when approached by us. It became clear to us at
the interview that His Lordship is not only a judge with
rich knowledge and intelligence, but he is also endowed
with geniality and good humour. The Gazette would like to
express its greatest gratitude to Lord Phillips.
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