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01 FROM THE EDITORS

LETTER
from the Editors

The academic year has come to an end. 
All too soon, it would be time for us to 
step down as Editors-in-Chief of the Ga-
zette. It was our privilege to serve jointly 
with a highly competent Editorial Board 
this year and we are confident that the 
publication will continue to flourish in 
the capable hands of the incoming edi-
torial team.

Best Wishes, 
JASON LEE & VANESSA HUNG
Editors-in-Chief

In this issue, you can find commentaries on legal issues concerning contract and securities, 
privacy and copyrights, human rights and criminal intent, big data and the environment, 
among many things. The topics are diverse and cut across matters of politics and society, prin-
ciples and best practices. We see that in almost every area of law our fellow students actively 
monitor developments and form articulated and sophisticated opinions on them. Through the 
Gazette, these critiques become collectively ours and would be developed into something 
greater. We believe this is the point of it all.  

This year we had the pleasure of speaking with Dr Thomas So Shiu-tsung, the President of 
the Law Society of Hong Kong (as he then was). He has generously and heartily shared his 
valuable views on the developments in arbitration, Hong Kong-China cross-border activities, 
and the legal profession in general. We believe you will find his views forward-looking and 
essential to situating yourself properly regardless of your intent to join the legal profession.

Every year we benefit from the wide support from our sponsors, the Faculty, the legal commu-
nity, the active contributors from the student body, and our readership. We would again like 
to express our sincerest thanks to everyone who has been a part in making this publication 
possible.
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SAFEGUARDING PROVISIONS FOR THE 
WEIGHTED-VOTING-RIGHT SHARE STRUCTURE

SAM KWAN

Following the unsuccessful attempt of the Chi-
nese e-commerce giant Alibaba’s listing plan in 

Hong Kong, the proposal of weighted-voting-right 
share (WVR) structure has returned to the limelight 
with growing supports from the market. Recently, the 
Hong Kong Exchanges and Clearing Limited fleshed 
out the detailed regulatory framework to such struc-
ture for public consultation. To apply for listing with 
a WVR structure, a company must demonstrate its 
suitability and eligibility with reference to several 
characteristics, including the nature of company and 
the contribution of the proposed WVR beneficiaries.

While this structure addresses the concern of dilut-
ed controlling power of the founding shareholders by 
enfranchising them with superior voting right dispro-
portionate to their shareholdings, it can be precarious 
from the perspective of corporate governance and fair 
treatment of shareholders. Thus, it is necessary to in-
troduce some safeguard provisions on it, by imposing 
reasonable constraints on the WVR power and en-
hancing the corporate governance requirements.

WVR SHARES IN TAKEOVER OFFER

Unanimously, commentators agree that equitable 
treatment of shareholders is central to good corpo-
rate governance practice. Nonetheless, the existing 
legislation governing takeover offer might be taken 
advantage of by the WVR shareholders. Under s. 
674(2) of the Companies Ordinance (Cap 622), any 
arrangement involving a takeover offer is deemed to 
be agreed if, at a meeting of the members summoned, 
members representing at least 75% of the voting 
rights of the members present vote for the arrange-
ment, irrespective of the number of members present. 
Some has criticised that the WVR structure will legit-
imatise the minority shareholders with superior vot-
ing rights to maximise their interests at the expense 
of the collective interests of the company and the ma-
jority shareholders, such as by voting down lucrative 
takeover proposals in order to retain their control over 
the company.

COAT-TAIL PROVISION

Recognising the potential abuse of WVR structure, 
there has been safeguard provisions for fair and equi-

table treatment in other jurisdictions. For instance, the 
Toronto Stock Exchange in Canada has incorporated 
a ‘coat-tail provision’ into its listing rules, which em-
powers shareholders of subordinated voting shares to 
participate in any takeover bid on equal footing with 
those of WVR shares. Non-compliance would result 
in disciplinary measures. By treating superior voting 
rights as ordinary voting rights in this exceptional 
circumstance, the shareholders of subordinate voting 
shares are protected from sales of control which di-
vert the interests from the whole to the controlling 
shareholders. Additionally, it will positively commit 
the takeover offeror to share surplus with those share-
holders who hold subordinate voting shares, as the 
offeror would increase the purchase price of control 
blocks so as to procure the approval of takeover.

Considering the feasibility of the coat-tail provision 
in Hong Kong, it may be argued that such provision 
would destroy the purpose for which the WVR struc-
ture was introduced, as the founders would then be 
deprived of the controlling power over arguably the 
most influential decision of their company. Yet, there 
is normally an alignment of interests between the 
founders and the company per se, and it is unlikely 
for the majority shareholders to act against the inter-
ests of the company and hence those of the founders. 
Moreover, 10% of the total voting rights attached to 
all disinterested shares held other than by the offer-
or or its associate, which is a relatively low thresh-
old, are sufficient to veto a takeover proposal. There 
should not be any practical difficulty for the founders 
to avert hostile takeover, which imperils the interests 
of the company in their opinion.

WVR SHARES IN MANAGEMENT

It is prevalent for the founders of companies from 
innovative and emerging sectors to be part of the 
management, thereby accomplishing their vision 
with the capital from equity financing. Currently, 
under s. 462(1) of the Companies Ordinance (Cap 
622), a director may be removed before the end of 
his term of office by an ordinary resolution passed at 
a general meeting. However, the WVR structure em-
powers such director with disproportionate vetoing 
power, significantly impeding the challenges from the 
majority shareholders of subordinate voting rights. 

05 HONG KONG
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This effectively insulates unsatisfactory management 
from accountability and balance of power. This can be 
catastrophic for the majority shareholders, for exam-
ple, when they found the company’s capital has been 
splashed out by bigoted founders on ventures unrelated 
to the core business, yet the founders are entrenched 
and not possible to be removed.

LIMITED VOTING RIGHT PROVISION

To mitigate the risk of entrenchment, the voting pow-
er attached to WVR shares shall be constrained at not 
more than ten times of that of ordinary shares, which 
strikes a pragmatic balance between the founder’s ef-
ficient daily management and accountability towards 
other shareholders. This balanced limitation will en-
able the founders to delineate and realise their vision 
of company, while defending the majority sharehold-
ers of subordinate voting rights from any abuse of 
WVR shares, by securing their power to remove any 
incompetent management through collective action. 

Comparing with the ‘sunset provision’, by which 
WVR shares will disintegrate into ordinary shares on 
certain conditions such as resignation from the board, 
limited voting right provision will never deprive the 
founders of their superior voting rights. Therefore, it 
would ensure the founders’ meaningful equity own-
ership of the company, and the ensuing alignment of 
interests with the company in the long run. This is 
more beneficial for sustainable corporate governance 
as the founders in management would strive to super-
vise and act in the long-term interests of the company, 

which closely interweave with their own interests due 
to their substantive control and connection with the 
company.

Although it may be argued that sales of WVR shares 
by founders may engender even greater risk of un-
desirable corporate governance, it is notable that the 
success of companies from innovative and emerging 
sectors is inherently dependent upon the management 
of founders, while limited voting right provision will 
generally offer greater incentive for founders to retain 
their shares and control. With the safeguarding pro-
vision in important decision making, particularly the 
coat-tail provision for takeover offer, limited voting 
right provision should still be regarded as more fa-
vourable to efficient and disciplined management and 
the protection of public investors, since the founders 
are vested with just the necessary authority to enact 
their vision, while monopoly of decision-making in 
the company can be effectively curbed by regulating 
the proportion of voting power of different types of 
shares within a reasonable range.

CONCLUSION

Embracing the positive impacts brought by the WVR 
structure, we shall also endeavour to uphold the 
fundamental principle of fairness and transparency. 
While the aforesaid provisions may not be the pana-
cea for all contingencies, they are nevertheless feasi-
ble and dutiful safeguards for the market.

HONG KONG 06
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07 HONG KONG

DATA PROTECTION LAW AND BIG DATA 
IN E-COMMERCE

TIFFANY CHENGFIONA CHUNG

The rise of cross-border e-commerce brings both 
convenience and legal challenges to the regu-

latory framework of personal data in Hong Kong. 
Consumers data are collected and analysed for com-
mercial purposes. The extensive web of data, name-
ly Big Data, exhibits distinctive characteristics such 
as ‘opacity of processing’ and ‘repurposing of data’. 
These features revolutionise traditional data process-
ing and analysis. This article argues that the existing 
legal framework regulating personal data collection 
cannot accommodate these changes in the context 
of cross-border e-commerce, and that Hong Kong is 
encouraged to learn from the European Union legal 
framework, i.e. Regulation 45/2001, the Data Protec-
tion Regulation, to keep up with the Big Data devel-
opment.

BIG DATA IN E-COMMERCE

Big Data has become an integral part of many e-com-
merce platforms. Every click a user makes forms part 
of their extremely large database, i.e. Big Data. Cor-
relations are made between the data, and, by utilising 
techniques such as collaborative and user-based filter-
ing, the purchasing behaviour of its users are derived. 
However, by extracting personal data such as IP ad-
dresses and browsing habits from billions of internet 
users, it is an invasive act that potentially contradicts 
the Data Protection Directive and the principles of 
many data protection laws.

HONG KONG PERSONAL DATA REGU-
LATORY FRAMEWORK

The primary data collection legislation in Hong 
Kong is the Personal Data (Privacy) Ordinance (Cap. 
486) (PDPO). However, the PDPO is not sufficient 
in protecting the privacy interests of consumers on 
cross-border e-commerce platform.

Territorial application

Many popular online platforms in Hong Kong, such 
as Amazon and Taobao, operate worldwide. In par-
ticular, Amazon operates data centres in almost 20 
geographical regions. However, the PDPO does not 
expressly provide for extra-territorial application. 
Under the ‘territoriality principle’, the PDPO is not 

applicable to actions of data users who control the 
collection, holding, processing or use of personal data 
committed outside Hong Kong, meaning that data 
processed outside Hong Kong might not be covered 
by the PDPO. According to Amazon’s Privacy No-
tice, disputes over privacy are governed by the laws 
and jurisdiction of the state of Washington in  the US  
and other applicable regulations. Nevertheless, even 
such exclusive jurisdictional term might not prevent 
conflicts of laws. Thus, disputes in relation to any 
misuse and unlawful retention of personal collection 
are often plagued by jurisdictional ambiguities. 

Limited scope of ‘personal data’ and ‘data us-
ers’

‘Personal data’ is defined in s. 2(1) of the PDPO as 
‘any accessible or process-able data directly or indi-
rectly related to a living individual that can directly 
or indirectly ascertain the identity of such individual’. 
The scope is too limited in addressing the ‘opacity 
of processing’ Big Data. This means we cannot tell 
how the inputs become the outputs in the system and 
it is hard to restrict the scope of information that can 
be extracted or inferred. Also, data subjects cannot 
be fully informed of what happened to their data. In 
Big Data analytics, all data are collected and anal-
ysed without sampling; it is very difficult to under-
stand how new data are derived or inferred and the 
respective reasons behind decisions made by the ma-
chine. Therefore, one cannot determine if the derived 
or inferred data can be tied back to the individual or 
whether the identity of the data subjects can be ascer-
tained based on these data.
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DIFFICULTIES FACED BY LITIGANTS 
UNDER THE DATA PROTECTION LAW

In Del Vecchio v Amazon.com, Inc. [2012] No.C11-
366RSL, despite the allegations that Amazon had 
‘circumvented’ privacy controls of an user’s inter-
net browser in tracking their online behaviour on 
the shopping site, damages were not awarded to the 
plaintiffs as the facts were not sufficient to demon-
strate that the actual loss occurred. The value of raw 
information is often underestimated. The plaintiffs 
impliedly accepted receiving cookies for collecting 
data about their ‘navigation and shopping habits’—an 
intended purpose of data collection disclosed in the 
‘Conditions of Use’ and ‘Privacy Notice’ of Amazon. 
Again, people can hardly contemplate and consent 
to what data they are impliedly giving and how their 
data are being used due to the mechanical complica-
tions. This case illustrated how causation and loss are 
hard to prove due to the complications rendered by 
Big Data. 

In Hong Kong, the third principle of the Six Data Pro-
tection Principles states that personal data may only 
be used or disclosed for a purpose to which the data 
subject has consented. However, data subjects can-
not give true consent as no one knows how the data 
will be ‘repurposed’, i.e. used for purposes other than 
the ones the data subject knowingly consented to. Big 
Data analytics mine data for ‘correlations between 
apparently disparate datasets’. Hence, parties who 
suspect that their data had been misused would have 
a hard time obtaining concrete evidence that they suf-
fered loss, as they are unaware of all the potential pur-
poses of the data collected and whether the purposes 
were lawful or unlawful.

FUTURE REFORMS

The European Union adopted the new General Data 
Protection Regulations (GDPR) in May 2018. It  re-
places the original Data Protection Directives, i.e. 
Regulation. The Hong Kong data protection frame-
work has been closely modelled on the European 
Data Protection Directives. In light of this change, the 
PDPO could be changed in certain areas to remain 
on par with the new regulatory framework in Europe, 
thereby increasing the number of safeguards for data 
protection in Hong Kong.

A major change of the GDPR is that any organisa-
tions holding or dealing with data of EU subjects will 
be bound by the European legislation, meaning the 
GDPR would have cross-jurisdictional application 
and worldwide compliance is needed in order to abide 
by the EU regulations. 

In contrast, as aforementioned, the PDPO does not 
explicitly provide for protection for the personal data 
of Hong Kong residents being held or used extraterri-
torially. S. 33 of the PDPO can however, at least, limit 
data transfers beyond Hong Kong, bringing storage 
and handling of data within Hong Kong. The Hong 
Kong government should consider stepping up its 
game in bringing the section in operation. 

Moreover, e-commerce merchants use Big Data for 
profiling to generate information on shopping habits. 
‘Profiling’ of a natural person is defined in Art. 4.4 
of the GDPR. It is where ‘automatic processing of 
personal data’ occurs to ‘evaluate’ the different ‘as-
pects’ of a ’natural person’ on a personal level. If it 
is defined in the PDPO as in the GDPR, the scope of 
personal data can cover automatically derived data, 
thus rendering wider protection for online users.

CONCLUSION

To conclude, Hong Kong data subjects’ personal data 
are not protected as comprehensively and as effec-
tively as could be. Insufficient regulations, for which 
personal data could be collected and stored in Big 
Data systems, are worrying as the data can be prone 
to misuse. There is a desperate need for reforms in 
the data protection regime in Hong Kong to address 
this issue.
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GHOSH BLESS YOU: A STEP BACK IN 
DEFINING ‘DISHONESTY’?

LEO FUNG

Courts have struggled in choosing an appropriate 
test of ‘dishonesty’ over the years. Without a 

general definition of ‘dishonesty’ in the statutes, the 
Ghosh twofold test had been applied in the UK for 35 
years to determine whether one is dishonest. A defen-
dant is dishonest under the Ghosh test if: (1) a reason-
able person would deem the defendant’s conduct as 
dishonest and (2) the defendant himself appreciates 
such standard. This test has also been accepted in Mo 
Yuk Ping v HKSAR (2007) 10 HKCFAR 38. However, 
the second limb has been removed following the obi-
ter of Ivey v Genting Casino [2017] UKSC 67. 

THE TEST IN IVEY 

Mr Ivey, a professional gambler, sued a casino to re-
cover his winnings which the casino refused to pay. 
He admitted to playing Baccarat with an ‘edge sort-
ing’ technique, whereby he could estimate the num-
ber of a covered card by observing the tiny differ-
ence of edges on the card back. However, the casino 
argued this technique was cheating and substantially 
raised the chance of winning, as such they shall not be 
liable to pay under s. 336 of the Gambling Act 2005, 
which confers to casinos a right not to pay winnings 
to cheaters.

The UK Supreme Court (UKSC) unanimously reject-
ed Mr Ivey’s claim since (i) ‘cheating’ does not nec-
essarily involve ‘dishonesty’, and they reiterated that 
(ii) the subjective test to determine one’s dishonesty 
is inapplicable in civil law, and accordingly, as stated 
in the obiter, it should also be removed in criminal 
law.

The effect of (ii) in Hong Kong can be illustrated 
by the following hypothetical situation: X redeems 
$1,000 by a fake Mark Six ticket, which has breached 
s. 17 of Theft Ordinance (Cap. 210) which requires 
proof of ‘dishonesty’. The Ghosh test will first as-
certain whether a reasonable person would deem 
presentation of fake winning ticket dishonest, then 
determine whether he appreciates such standard. If 
the answer to at least one of the questions is ‘no’, he 
will be acquitted. If the Ivey test is applied, the second 
question becomes irrelevant since he will be convict-
ed even if he did not realise such standard.

Lord Hughes identified the reason for adding a sub-
jective limb to Ghosh to prevent the defendant from 
mistaken knowledge of fact to be deemed as ‘dishon-
est’ by the objective standard. For instance, commut-
ing foreign tourists without knowledge of the fare 
would not be deemed as dishonest under this limb. 
He also further suggested that imposing the subjec-
tive limb as in Ghosh is not the only way to circum-
vent the problem of a mistaken knowledge of a fact. 
As such, the Court has chosen an objective test in 
lieu of the hybrid one, but introduced an additional 
step before applying the objective test. The additional 
step is to first identify the actual state of the individ-
ual’s knowledge of facts, in light of the known state 
of knowledge of the defendant. With this additional 
step, the scope of the subjective knowledge test will 
be effectively narrowed. 

Despite this major change being stated in obiter, it is 
an unanimous judgment from the highest Court in the 
UK, thus the lower Courts will follow. 

09 HONG KONG
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IS THIS A JUSTIFIED CHANGE?

The main reason why the UKSC replaced the Ghosh 
test is that the less a defendant’s standard conforms 
to that of society’s expectations due to ignorance, the 
less likely they are to be held criminally responsible 
for their behaviour. Hence, the court is unable to es-
tablish an acceptable standard of behaviour for peo-
ple to follow, which is one of the possible aims of the 
criminal law. This argument seems tempting because 
it attempts to link the test with the aims of criminal 
law. Nevertheless, the defendants who do not realise 
there being such acceptable standard may not be as 
blameworthy as those who do. They may have done 
otherwise if they recognise their conduct as socially 
unacceptable and thus can be classified as ‘innocent’. 
Accordingly, the court may not be conforming to the 
notion that ‘it is far better that 10 guilty men go free 
than one innocent man is wrongfully convicted.’

Stricter rule in criminal law

In addition, the UKSC also contended that the defi-
nition of ‘dishonesty’ is well settled in civil law as to 
only involve the objective requirement, and hence the 
distinction drawn between the civil and criminal defi-
nitions is arbitrary. This argument, however, is not 
convincing. Criminal convictions, undoubtedly, bring 
about more social stigma to defendants, where prose-
cutors must bear a heavier burden of proof before the 
defendant is convicted. Thus, such distinction can be 
justified.

Furthermore, if the Ivey test is enforced in both crim-
inal and civil law, it would effectively walk into the 
same erroneous path as in R v Caldwell [1982] AC 
341, where the objective test was introduced as an 
alternative of proving ‘recklessness’. Mentally hand-
icapped defendants may not be subjectively aware of 
circumstantial or result elements of offences, but they 
will nevertheless be deemed as ‘reckless’ by applying 
the Caldwell test. Here, Ivey presumes everyone ap-
preciates the objective standard of honesty; however, 

in reality, some may not. The latter do not know that 
they are doing wrong, and hence cannot even choose 
to refrain from doing wrong. As such, Ivey pushed 
beyond criminal law’s boundary since criminal law 
aims only to criminalise those defendants who are 
able to choose whether to do wrong and, still, opt to 
do wrong.

Has Ivey still left problems unresolved?

One may argue that, not all concerns from Ghosh have 
been addressed in Ivey. This is because, even after 
Ivey, it is still difficult to identify a universal standard 
for dishonesty among a group of reasonable persons, 
and similar case facts may be interpreted by different 
adjudicators to arrive at different conclusions. Never-
theless, the societal standard of ‘dishonesty’ is chang-
ing over time. It is difficult to reduce and consolidate 
all possible definitions into a simple formulation.

For the reasons given above, Ivey has unnecessarily 
lowered the threshold of ‘dishonesty’.

LIKELY POSITION OF THE HONG 
KONG COURTS

After reunification in 1997, Hong Kong becomes an 
independent jurisdiction and is no longer bound by 
decisions of the UK courts. One of the major depar-
tures appears to emphasise the defendant’s subjective 
mind rather than putting a reasonable person into the 
shoes of the defendant – for instance, whether a de-
fendant genuinely has mistaken belief as to a fact is a 
subjective, rather than an objective question (HKSAR 
v Lee Sze Lung [2011] HKEC 1488). As such, given 
Ivey’s defects and the Courts’ emphasis on the defen-
dant’s subjective mind, it is possible that Hong Kong 
will retain the Ghosh approach which has already 
been firmly established, even though it is always a 
difficult task for trial judges to ascertain the defen-
dant’s subjective mind in the commission of offences.

HONG KONG 10
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11 HONG KONG

A NEW FRONT TO THE EUTHANASIA DEBATE:
ADVANCE DIRECTIVES AND PHYSICIAN-ASSISTED SUICIDE

Death is inevitable but pain and sufferings need 
not be. Whether to honour a terminally ill pa-

tient’s right to die has been at the centre of the legal 
and ethical dilemmas relating to euthanasia and as-
sisted suicide. Rather than struggling on their death-
beds for their remaining days, many feel that termi-
nally ill patients should have the autonomy to ‘seek 
death as a response to a grievous and irremediable 
medical condition’ per Carter v Canada (Attorney 
General) [2015] 1 S.C.R. 33. This article examines 
physician-assisted suicide and advance directives as 
two possible practices which conceivably ‘ensure 
one’s choices for a dignified death’.

PHYSICIAN-ASSISTED SUICIDE IN 
HONG KONG AND OTHER JURISDIC-
TIONS

Physician-assisted suicide is defined as ‘voluntary 
termination of one’s life by administration of a lethal 
substance with the direct or indirect assistance of a 
physician’ in Stedman’s Medical Dictionary. It is dis-
tinguished from passive euthanasia, where life-sus-
taining treatment is withdrawn, and active euthana-
sia, which involves the physician actively 
administering the means of death on the patient. Al-
though suicide itself has been decriminalised in 1967, 
physician-assisted suicide remains illegal in Hong 
Kong.

A gymnastic practice gone wrong in 1991 left Tang 
Siu-pun, also known as ‘Bun Jai’, paralysed from the 
neck down. Before he died of a natural cause in 2012, 
Bun Jai had written to the Legislative Council and the 
Chief Executive to request for the legalisation of eu-
thanasia but got rejected. It sparked off a debate on 
euthanasia and physician-assisted suicide. Yet, there 

has not been any alteration of the legal position on 
grounds of the infancy of social discussion and lack 
of social consensus.

There is no unified position on assisted suicide across 
different jurisdictions. In England, assisted suicide 
remains a criminal offence even after the Supreme 
Court held the blanket prohibition on assisted suicide 
incompatible with Art. 8 of the European Convention 
on Human Rights in R (Nicklinson) v Minister of Jus-
tice [2014] UKSC 38 as the Court found the legisla-
ture more appropriate to deal with the incompatibili-
ty. Conversely, assisted suicide is now legal in Canada 
after Carter where its Supreme Court ruled that the 
provisions criminalising physician-assisted suicide 
unjustifiably infringe the Charter of Rights. The med-
ically-assisted-dying law was subsequently passed in 
2016.

ADVANCE DIRECTIVES IN HONG 
KONG AND OTHER JURISDICTIONS

An advance directive is a statement by which a per-
son, when mentally competent, indicates what form 
of health care he wants when he is no longer mentally 
fit in the future.

While a valid advance directive has been held to be 
legally binding in many common law jurisdictions, 
there are no equivalent laws in Hong Kong. Although 
physicians generally follow the patient’s wish if so 
directed following Airedale NHS Trust v Bland [1993] 
A.C. 789, the lack of procedural guidelines and safe-
guard has casted uncertainty on its validity, which 
would effectively tie the hands of the attending phy-
sicians for fear of possible liabilities and retaliation 
from family members of the patient.

On the other hand, advance directives have been in-
corporated in the legislations of both Canada and En-
gland. For instance, the Consent of Treatment and 
Health Care Directives Act in Prince Edward Island 
of Canada prescribes the necessary formalities of a 
valid advance directive, e.g. a proper signature and 
the presence of a witness. Similar requirements have 
also been set out in the Mental Capacity Act 2005 in 
England, such as the requirement of verification by 
the patient to the effect that the advance directive is to 
apply to that treatment even if his/her life is at risk.

KENDRICK LAU
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RESPECTING A PATIENT’S AUTONO-
MY AND LIBERTY?

One central argument for both advance directives and 
physician-assisted suicide is that they allow for 
self-determination regarding end-of-life care. 
Through executing these two options, a patient can 
terminate the pain and suffering, refuse intrusive 
treatment, and die with dignity.

An advance directive is essentially a person making a 
decision for the future self. One may then wonder if 
the future self should be bound by the decision of the 
younger but fully-functioning self. When we make 
decisions, we consider a number of factors such as 
our feelings, information that we have obtained, and 
influences from others. There are times when we re-
gret a previously made decision. The situation is even 
worse when a patient decides to revoke a decision, 
but is unable to express such a will because of his 
crippling condition, leading to an irreversible path to 
death. Nonetheless, it should be noted that the dis-
tinction between a former self and a future self can be 
a fine and artificial one. Furthermore, while a patient’s 
former decision is to certain extent his genuine wish, 
a treatment plan chosen by surrogate decision makers 
(e.g. his family members) which they think is in the 
best interest of the patient has nothing to do with the 
patient’s own will. This plainly goes against the idea 
of autonomy and, accordingly, the decision made by 
one’s former self should be accorded more weight 
than that of a surrogate decision maker.

In the context of physician-assisted suicide, autono-
my plays a major role and is often considered along 
with other constitutional rights. In Nicklinson, the 
main argument supporting a blanket ban on physi-

cian-assisted suicide was that it protects against ‘the 
perceived risk to the lives of vulnerable individuals 
who might feel themselves a burden… that they 
should undertake [suicide] when they would not oth-
erwise do so’. Similar arguments were put forward in 
Carter, but to oppose the ban, the court held that the 
blanket prohibition was not in proportion to the ob-
jective of preserving lives as not every person who 
wishes to commit suicide is mentally vulnerable.

It can therefore be seen that the right to autonomy and 
liberty is duly acknowledged even between opposing 
attitudes toward the ban. This article therefore sug-
gests that the two end-of-life practices should be re-
garded in Hong Kong as ascribing to the appropriate 
weight and respect to a patient’s right to determine 
for himself how his life should end.
 
CONCLUSION

Both advance directives and physician-assisted sui-
cide are practices rife with contention. As human 
lives are at stake, social consensus and in-depth con-
versation among stakeholders, such as legislators, 
physicians and caretakers, are important. Speeding 
up the process of legislation for advance directives 
and promote the concept among the public will not 
only allow a patient’s own wish to be respected but 
also reduce the burden of the doctors and the family 
members who, in the future, will have to make very 
difficult decisions for the patients. As for physi-
cian-assisted suicide, societies see global trends to-
ward its legalisation and a more liberal attitude to-
ward discussing it despite the topic’s inherent 
sensitivity. The government should therefore initiate 
more open and comprehensive conversation for the 
people who are truly in need of this option.
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A REVIEW ON THE COMMON LAW OFFENCE 
OF MIDCONDUCT IN PUBLIC OFFICE

HEMAN LU

The common law offence of Misconduct in Public 
Office (MIPO) is a key weapon in the prosecu-

tion’s arsenal against corruption in the government. 
Since 2000, the ICAC has launched 40 charges of 
MIPO, 30 of which resulted in convictions, includ-
ing one against the former Chief Executive Donald 
Tsang.

From the recent ruling of the Court of Final Ap-
peal (CFA) in HKSAR v Hui Rafael & others [2017] 
HKCU 1476 emerged a fundamental issue of law 
pertaining to the definition and scope of ‘misconduct’ 
– this article submits that the CFA’s ruling is inconsis-
tent with the fundamental principles of criminal law 
and calls for reconsideration. While it is necessary to 
keep public officials in check, it is equally important 
not to construe an offence too widely or vaguely such 
as to jeopardise the certainty of the rule of law with 
arbitrariness.

CASE FACTS

Before Rafael Hui was appointed Chief Secretary, he 
was employed as a consultant to Sun Hung Kai Prop-
erties (SHKP) headed by Executive Director Thomas 
Kwok. A week before taking office as Chief Secretary, 
Kwok directed eight separate payments, amounting to 
HKD 8.5M, to be made to Hui as remuneration for the 
consultancy work he did for SHKP. Also involved in 
the case are appellants Thomas Chan (former SHKP 
executive director) and Francis Kwan (former official 
of the Hong Kong Exchanges and Clearing Limited).

Following Hui’s failure to make any express decla-
ration or disclosure of interest arising from his rela-
tionship with SHKP, the Prosecution alleged that the 
appellants, in full awareness of Hui’s future employ-
ment as a top government official, used this sum of 
money to effectively bribe him in order to keep him 
‘favourably disposed’ to SHKP in future dealings. 
The payment of HKD 8.5M, as it was submitted, was 
an alleged ‘general sweetener’ with the effect of lock-
ing Hui’s hands in ‘golden fetters’. Despite failing to 
identify any favours made to benefit SHKP, the CFA 
found for the Prosecution, ruling that all elements of 
the offence of conspiracy to MIPO had been made 
out. 

ELEMENTS OF MIPO 

Sir Anthony Mason NPJ laid out the elements of of-
fence for MIPO in Sin Kam-Wah and Another v HK-
SAR [2005] 2 HKLRD 375 at paragraph 45:

1) a public official;
2) who in the course of or in relation to his public 
office;
3) wilfully misconducted himself by act or omission;
4) without reasonable excuse or justification; and 
5) where such misconduct is serious, not trivial, hav-
ing regard to the responsibilities of the office and the 
officeholder, the importance of the public objects 
which they serve, and the nature and extent of the de-
parture from those responsibilities.

IS MISCONDUCT AN ACT OR A STATE 
OF MIND? 

The primary issue of the present case revolves around 
the third element, namely how ‘wilful misconduct’ 
should be interpreted. Could a ‘favourable disposi-
tion’ to SHKP amount to ‘wilful misconduct’, either 
by act or omission? 

While the CFA accepted the Prosecution’s submis-
sion that ‘being or remaining favourably disposed’ 
sufficiently amounted to an act of wilful misconduct, 
the legal validity of such a ruling remains question-
able as it seems to offend the fundamental principle 
of criminal law requiring the coincidence of a crimi-
nal mind (mens rea) and a corresponding criminal act 
(actus reus). If ‘favourable disposition’ is an act of 
misconduct, what then is the criminal mind required 
to make out the offence? Also, is it fair to interpret 
disposition as an act?

A disposition is interpreted as an inclination or read-
iness to deviate from one’s public duties. Even under 
the most generous interpretation, a ‘favourable dis-
position’ could only at best be construed as a mere 
state of mind and therefore a criminal intent. By ap-
plication, even if Hui was in fact inclined to benefit 
SHKP, because he never had the opportunity to carry 
out his intentions, the offence would nevertheless not 
be made out on the facts for lack of a criminal act. 
Furthermore, in the last 300 years that courts have 
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construed the common law offence of MIPO, accept-
ing mere motive as constituting misconduct is simply 
unprecedented. This is consistent with the CFA’s po-
sition in the instant case, as they maintained that it is 
necessary for ‘favourable disposition’ to be manifest-
ed in the form of an act. Yet, to equate a state of mind 
to an act seems to strip the offence of its substantive 
content, effectively rendering the offence of MIPO a 
thought crime. 

The peculiarities of this judgment are further illus-
trated when compared to the examples of ‘miscon-
duct’ raised in the case of Shum Kwok Sher v HKSAR 
[2002] 5 HKCFAR 381. In Shum Kwok Sher, the al-
leged misconduct was an act by a senior public offi-
cial showing preferential treatment to a company, as 
evidenced by him wrongfully permitting the company 
to tender for government contracts. Crucially, there 
was no mention as to any ‘disposition’, or whether 
the disposition is manifested in the preferential treat-
ment in question. 

A justification is possible if the CFA adopted the ra-
tionale of Yeung VP in the Court of Appeal, which 
could support the Court’s finding of an act in Hui’s 
disposition. Yeung VP considered ‘each and every of-
ficial act’ during Hui’s tenure as an act of misconduct, 
and was therefore in a ‘continual breach’ of his pub-
lic duty during his two years in office. However, this 
attempt at reconciliation still does not attribute Hui’s 
disposition to any specific act. Accordingly, this line 

of reasoning seems extremely loose and appears to 
be a desperate attempt by the Prosecution to secure a 
conviction.

FUTURE IMPLICATIONS

The ramifications of this judgment can be alarming. 
The expansion of misconduct to cover a ‘disposition’ 
would render private individuals, who wish to be-
come public officials in good faith but fail to disclose 
monies received before one assumes office, suscep-
tible to the Court’s scrutiny. Furthermore, this case 
sets the precedent that any acceptance of pre-office 
monies can be amounted to MIPO. 

That said, the burden on the prosecution in proving 
‘disposition’ is alleviated given its wide interpreta-
tion. From the factual matrix, it appears that a dis-
position can be somewhat inferred when a public 
official receives money and subsequently fails to dis-
close its existence, provided that there is a nexus of 
common interest or channel by which quid pro quo 
(a favour for a favour) can take place. Undoubted-
ly, going down this road will lead to a spin-off of is-
sues pertaining to the degree of remoteness between a 
public official’s position and the party from which he 
received the money before a relationship is deemed 
‘sweetened’. 

The newly-found applications of the reformulated of-
fence of MIPO are endless. In the foreseeable future, 
another ex-Chief Executive may be at risk of prose-
cution for reason that he was ‘favourably disposed’, 
upon disclosure of his failure to declare a sum of pay-
ment accepted during his tenure in office. Similarly, 
barristers who fail to disclose income from previous 
clients in private practice upon their appointments in 
the judiciary can arguably be a favourable disposition 
to their clients when they preside over future cases at 
the bench. 

CONCLUSION

While it is understandable that the court may take 
strict measures to prevent bribery offences which are 
‘generally apparent without being entirely explicit’, 
it is unfounded for the Court to forgo certainty as re-
quired by the criminal law at the expense of dimin-
ished criminal standards. The court’s role is not to 
generate an exhaustive list of examples of misconduct  
nor are they expected to. However, it remains neces-
sary for the common law to provide clear guidance so 
as to identify specific acts of misconduct. For the time 
being, this case stands as binding law in Hong Kong 
and a ‘disposition’ is accepted as the actus reus in the 
offence of MIPO, until the CFA has an opportunity to 
shed light on the scope of misconduct. 
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THE DONALD TSANG CASE: 
REVISITING THE JURY SYSTEM

BOBO CHAN

Recently, Hon Andrew Chan J has handed down 
his cost decision for the high-profile case of HK-

SAR v TSANG Yam-kuen, Donald [2018] 2 HKLRD 
186. His comments on the problems of the jury sys-
tem have triggered intense debate within the Hong 
Kong community. In light of this, this article analyses 
Chan J’s comments, examines the inherent problems 
of the jury system, and proposes reforms accordingly.
 
CHAN J’S COMMENTS: PROBLEMS 
OF THE JURY SYSTEM

Chan J pointed out two inherent problems of the jury 
system, namely the perception of bias and the poten-
tial of jury tampering.
 
Perception of bias

In this case, one of the jurors was a follower of Mr To 
Kit, a famous personality who had supported Tsang 
throughout the proceedings. During the trial, the juror 
had a conversation with Mr To, which was claimed to 
be on casual matters only. From this, Chan J held that 
a fair-minded and informed observer could conclude 
that there was a real possibility, or real danger, that 
the juror was biased. In other words, the impartiality 
of the juror was not subjectively and objectively be-
yond doubt. Due to this perception of bias, the juror 
was discharged.

TRACY CHAN SHARON FONG

This demonstrates that the impartial-
ity of the jury could be questioned. 
Influenced by media coverage, per-
sonal political stances, or the presence 
of prominent figures as in this case, a 
juror may commit acts that cause the 
public to query if he/she has consid-
ered unsubstantiated factors other than 
evidence presented while reaching a 
verdict. This would result in the public 
casting doubt on the credibility of jury 
verdicts when the jury’s propensity in 
acquitting or convicting the accused is 
wrongfully elicited.

Jury tempering

In this case, Tsang was accused of attempting to leave 
the jury with an impression that he was a good per-
son by having prominent public figures sitting at the 
exclusive area for his family and friends in the court-
room. Chan J believed that public relations firms or 
consultants had been involved in the trial, and that the 
presence of Tsang’s high-profile supporters amounted 
to jury tampering, resulting in an unfair trial.

Although Chan J has pointed out the problems inher-
ent in the jury system, his accusation towards Donald 
Tsang on jury tampering is open to criticisms. Firstly, 
Tsang’s friends in any criminal proceedings should 
have the right to attend hearings. High social status 
alone should not preclude them from doing so, oth-
erwise it would amount to discrimination. Secondly, 
Chan J did not resort to any direct evidence in his 
accusation. Tsang also had no opportunity to defend 
himself, giving rise to the public suspicion that Chan 
J may have been biased and thereby unable to fairly 
secure Tsang’s right to a fair trial. Thirdly, no substan-
tial evidence indicated that the presence of socially 
prominent figures influenced the jury. As reasonable 
persons, jurors possess sound minds to disregard the 
presence of Tsang’s friends and reach a verdict hav-
ing regard only to the evidence presented in trial.
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PROPOSED REFORMS

Prosecution’s power to resort to bench trial 
when in danger of jury tampering

Currently, there are no statute against jury tamper-
ing in Hong Kong. The only recourse available is the 
offence of ‘perverting the course of public justice’, 
which is an indictable offence under the common 
law. Yet, s. 101I of the Criminal Procedure Ordinance 
(Cap. 221) only sets out the punishments imposed on 
the defendant, without any mechanisms for the court 
to resort to in cases of jury tampering. The Hong 
Kong government should create a new statutory of-
fence, namely, ‘jury tampering’, to fill in the gap.

Chan J suggested that Hong Kong could refer to the 
English jurisdiction. S. 44 of the UK Criminal Justice 
Act 2003 allows the prosecution to apply for a bench 
trial when there is evidence of danger of real jury 
tampering. To establish the offence jury tampering, 
R v T [2009] EWCA Crim 1035 held that there has to 
be actual evidence of real jury tampering, and a high 
likelihood of jury tampering notwithstanding reason-
able steps have been taken to address and minimise 
the danger of jury tampering. 

However, even if Tsang did actually attempt to in-
fluence the jury, s. 44 would not be of assistance as 
there was no actual evidence showing high possibility 
of Tsang hiring public relations firm to influence the 
jury. Given that s. 44 has a limited application to cas-
es without actual evidence, Hong Kong shall modify 
the English threshold. The new threshold could, for 
example, be ‘whether there is a tendency, even slight-
est, of impairing the administration of justice in curial 
proceedings’. When there is a suspected case of jury 
tampering, the prosecution may exercise its right to 
apply for a bench trial as clearly stipulated in this new 
legislation. 

Jury waiver

While the above new legislation on jury tampering 
ensures a fair trial for the prosecution, a jury waiver 
could be introduced to protect the defendant’s right to 
a fair trial. Such jury waiver empowers the defendant 
to opt for trial by judge alone, which he perceives as 
just and impartial.
 
Jury waiver should not be treated as an automatic right 
which the defendant can exercise in every jury trial. It 
should only be exercised in cases where the defendant 
feels strongly that a jury trial would undermine his 
right to a fair trial, as in cases where sensational press 
notice is involved, the victim is a prominent member 

of the society, and where there are technical and com-
plicated fact situations. 

It might be argued that a jury waiver would contra-
vene the spirit of having a jury system in the first 
place, that is, to represent the public at trial. However, 
the private interest of an individual’s right to a fair tri-
al, which is a constitutional right safeguarded by Art. 
87 of the Basic Law, is so fundamental to the Hong 
Kong legal system that due considerations should be 
accorded to it with no less weight than the public in-
terests to have a jury in trial reflecting the general val-
ues and standards of the public. As such, the option of 
jury waiver should be introduced.

CONCLUSION

Although His Lordship’s comments on jury tamper-
ing in the present case are open to criticisms, Chan 
J, in obiter, has pointed the laws related to the jury 
system in Hong Kong into unchartered waters. The 
jury system has been a prominent part of safeguard-
ing public interests and justice in the legal system. 
Any reforms on the jury system must be carried out 
with a cautious approach, especially when the defen-
dant’s fundamental right to a fair trial hinges upon it.

HONG KONG 16



HKSLG · SPRING 2018 · ISSUE 12

LEGAL BASIS FOR THE 
CO-LOCATION ARRANGEMENT 
UNDER THE PRINCIPLE OF 
PRACTICALITY GIGI LEE

The Co-location Arrangement of the Hong Kong 
section of the Guangzhou-Shenzhen-Hong Kong 

Express Rail Link (the Arrangement) plans to allow 
Mainland personnel to conduct clearance procedures 
in the Mainland Port Area of the West Kowloon Ter-
minus. This has sparked intense debate in Hong Kong 
because the law of the People’s Republic of China 
(PRC) that is not stated in Annex III of the Basic Law 
would then be applicable within the jurisdiction of 
Hong Kong. In support of the Arrangement, the Hong 
Kong government and the PRC government have re-
spectively proposed different legal bases, yet all are 
subject to challenges based on the principle of prac-
ticality. 

This article will distinguish the Arrangement with the 
case of Shenzhen Bay Control Point, and evaluate 
the legal grounds proposed by the Hong Kong gov-
ernment and the PRC government from the constitu-
tional perspective. This article submits that given the 
final interpretation power of the Standing Committee 
of the National People’s Congress (NPCSC), the most 
practical basis would be Art. 19 of the Basic Law, 
which defines the Arrangement as an act of state. 

DISTINGUISHING THE ARRANGE-
MENT FROM THE SHENZHEN BAY 
CONTROL POINT

Before evaluating different legal bases, one should 
understand why a legal basis is important for this Ar-
rangement. The significance can be demonstrated by 
comparing the case of Shenzhen Bay Control Point 
with this Arrangement. 

In the case of Shenzhen Bay Control Point, the control 
point leased to Hong Kong is within the PRC’s juris-
diction. According to Art. 31 of the PRC Constitu-
tion, the power of the Basic Law stems from the PRC 
law. The Basic Law is one of many laws authorised 
by the PRC Constitution. There is thus no dispute on 
the application of the Basic Law in the control point. 

Conversely, in this Arrangement, the control point 
leased to PRC is within Hong Kong’s jurisdiction. 
PRC law is not applicable in Hong Kong unless stat-
ed in Annex III of the Basic Law (Art. 18). Hence, the 
PRC should not exercise its right of sovereignty in 
Hong Kong without any legal basis.

LEGAL BASIS UNDER THE PRINCI-
PLE OF PRACTICALITY
 
As the saying goes, there is only one truth, but there 
are many ways to perceive it. We shall then examine 
the constitutional arguments from both the PRC and 
Hong Kong governments using the principle of prac-
ticality, attempting to distil them into one single truth. 
A non-exhaustive list of factors to be considered in-
cludes: constitutionality, applicability, and the Hong 
Kong-Beijing relationship.

REDEFINING BORDER OF HONG 
KONG UNDER ART. 20

Former Secretary for Justice, Rimsky Yuen Kwok-
keung SC proposed Art. 20 of the Basic Law as a ba-
sis for the Arrangement. Art. 20 stipulates that ‘the 
Hong Kong Special Administrative Region may en-
joy other powers granted to it by the National Peo-
ple’s Congress, NPCSC or the Central People’s Gov-
ernment.’ Yuen believes that Art. 20 allows the Hong 
Kong government to ask for NPCSC’s authorisation 
to legally define the Mainland Port Area to be outside 
Hong Kong’s jurisdiction. Consequently, PRC law 
can be applied at the Mainland Port Area, without 
breaching the Basic Law. 

Such a constitutional basis is legally unsound on 
three levels. First, it will blur the boundary of Hong 
Kong as a special administrative region and more 
importantly, violate Instrument 11 of the Basic Law, 
an Order of the State Council of the PRC, which de-
fines the boundary of the HKSAR. Second, it does not 
correspond with the legislative intent of Art. 20. Mr 
Martin Lee Chu-ming SC, who sat on the committee 
that drafted the Basic Law, said that the intent was ‘to 
grant Hong Kong more powers in its autonomy,’ and 
not ‘to surrender its autonomy in any part of the city.’ 
Yet, what Yuen proposed is essentially surrendering 
Hong Kong’s autonomy over its territory. Third, the 
power stipulated under Art. 20 is not wide enough to 
cover Yuen’s proposal. None of its wordings suggests 
that the Hong Kong government is authorised to al-
low Mainland law enforcement agencies to enforce 
PRC law in the Mainland Port Area. Due to the afore-
mentioned reasons, Yuen’s basis is legally unsound, 
and thus impractical. 

TRACY CHANCANDY CHENG
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THE AUTHORITY OVER IMMIGRA-
TION CONTROLS UNDER ART. 22 AND 
ART. 154?

Alternatively, Elsie Leung Oi-sie, the first Secretary 
for Justice of Hong Kong, proposed that the Arrange-
ment could rely on Art. 154 and Art. 22 of the Ba-
sic Law. Art. 154 stipulates that the Central People’s 
Government shall authorise the Hong Kong govern-
ment to issue passports and travel documents. Art. 22 
further adds that no authority in the PRC ‘may inter-
fere in the affairs’ which the HKSAR administers on 
its own. Leung believes that Hong Kong has authori-
ty over  immigration controls and has the bargaining 
power to deal with the PRC in this Arrangement. In 
short, the Hong Kong government is believed to have 
the statutory power and freedom to determine the Ar-
rangement on its own, which cannot be interfered by 
the PRC.

Unfortunately, this argument is substantively imprac-
tical. In Ng Ka Ling and Another v The Director of 
Immigration [1999] 1 HKLRD 315, the Court of Final 
Appeal held that immigration policies like granting 
two-way permits concern the relationship between 
the PRC and Hong Kong, which engages Art. 158 of 
the Basic Law. As such, with reference to this judg-
ment, the Arrangement is out of Hong Kong’s juris-
diction, thereby rendering Leung’s basis impractical.

THE MOST PRACTICAL SOLUTION: 
JUSTIFYING THE ARRANGEMENT AS 
AN ACT OF STATE UNDER ART. 19

On the other hand, the PRC government proposed 
Art. 19 of the Basic Law as the basis for the Arrange-
ment, defining the Arrangement as an act of state, in 
which Hong Kong courts have no jurisdiction over 
and cannot be subjected to judicial review. PRC law 
would hence be applicable at the Mainland Port Area, 
without contravening any provisions under the Basic 
Law.

This basis has received 
backlashes from the 
Hong Kong society, 
due to different inter-
pretations of the term 
‘act of state’. Accord-
ing to a note from the 
Department of Justice 
to the Panel on Securi-
ty and the Panel on Ad-
ministration of Justice 
and Legal Services, 
‘acts of state’ under the 

common law system typically include the annexation 
and cession of territory, declaration of war and peace, 
and making treaties. Under this interpretation, the Ar-
rangement, being an immigration policy, falls outside 
the definition of an ‘act of state’.

However, the NPCSC understood the term as ‘acts 
of government’, which includes immigration poli-
cies administered by the government. Consequently, 
many parties in Hong Kong questioned if the NPCSC 
could define ‘acts of state’ however it wishes. Civic 
Party Chairman, Alan Leong Kah-kit SC said that the 
NPCSC was randomly twisting the Basic Law.

None of the proposed legal bases is impeccable, but 
among them, Art. 19 seems to be the most practi-
cal. Dr Rita Fan Hsu Lai-tai, former President of the 
HKSAR Legislative Council, and a member of the 
NPCSC, pointed out that even without such an inter-
pretation of Art. 19, it would be difficult for Hong 
Kong courts to challenge affairs involving national 
sovereignty as Hong Kong is only a special adminis-
trative region under PRC. 

Further, Hong Kong cannot deny that Art. 158 of the 
Basic Law grants the NPCSC the power to interpret 
the Basic Law subject to certain criteria. In Ng Ka 
Ling and Another v The Director of Immigration 
(No.2) [1999] 1 HKLRD 577, the Hong Kong Court 
of Final Appeal even declared that it would not chal-
lenge the NPCSC’s power to interpret the Basic Law. 
In other words, the NPCSC has the ultimate power 
to interpret Art. 19 despite its being inconsistent with 
the common law perspective. 

Therefore, suppose that the NPCSC invokes Art. 158 
and interprets the Arrangement as an act of state, Art. 
19 would then in law serve as the practical constitu-
tional basis.

HONG KONG 18
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THE SIGNIFICANCE OF MENTAL WELL-BEING 
TO THE LEGAL PROFESSION

ANTONY AU

Are lawyers more likely to struggle with mental 
health issues? Lawyers have reported significant 

levels of stress, anxiety, and depression across mul-
tiple common law jurisdictions—the USA, Canada, 
and Australia—contributing to job dissatisfaction, 
substance abuse, and suicide. According to the Unit-
ed States Center for Disease Control and Prevention 
in 2014, lawyers were ranked fourth on the highest 
suicide rates among professionals. In Hong Kong, 
a trainee solicitor recently claimed her own life due 
to work problems. Compared to other professionals, 
lawyers also suffer from higher prevalence of alcohol 
abuse. Well-being is important not only to alleviate 
such behaviours but also to promote economic pro-
ductivity and professional competence. Additionally, 
well-being lowers absenteeism and improves cogni-
tive functioning for skills crucial for competent prac-
tice. This article examines the Lawyer Assistance 
Program (LAP) promoting well-being in the legal 
profession in other jurisdictions and argues that Hong 
Kong should proactively follow suit.
 
INTRODUCTION OF LAP

Funded and maintained by non-profit regulatory bod-
ies, LAPs in USA, Canada, and Australia, assures 
lawyers access to support and assistance when con-
fronted with mental health and substance abuse is-
sues. Comprised of legal practitioners, the LAP is not 
limited to peer and professional counselling, chemi-
cal dependency support meetings, and family support 
meetings; it also provides resources for stress and an-
ger management. In a survey on wellness of lawyers 
conducted by the Canadian Bar Association, the LAP 
was considered most effective in dealing with stress, 
anxiety, depression, and alcohol abuse.  As a result, 
95% of respondents considered LAP as an important 
service and 64% of users reported it as being helpful.
In comparison, other strategies, such as guidelines 
promoting safe legal workplaces by the Tristan Jep-
son Memorial Foundation, may be less effective. De-
spite their importance in promoting psychological 
safety, these voluntary measures may not be as read-
ily enforced, and their effectiveness are unevaluated. 
As these guidelines are workplace-specific, their ben-
efits would be confined to one work setting without 
conferring access and benefits to the entire legal pro-
fession.

APPLICATION IN HONG KONG

Inconclusive studies regarding mental health issues 
faced by the legal profession in Hong Kong challenge 
the feasibility of implementing the LAP locally de-
spite its usefulness and effectiveness in other juris-
dictions. Nonetheless, the recent tragedy mentioned 
above should not be overlooked until such incident 
occurs again. The city, therefore, should proactively 
incorporate the LAP, especially considering its prac-
ticability and the lack of such programme now. 

Applicable to the Hong Kong practice, Australia has 
separate LAPs for solicitors and barristers, each gov-
erned by its own regulatory body. This separation is 
what Hong Kong could refer to, as specific strategies 
can be adopted reflecting the differences between 
barristers and solicitors in work settings, reimburse-
ment, and job roles.

Having a professional body responsible for the LAP 
confers several advantages. First, no legal practitioner 
would be neglected since every practitioner must be 
registered to a professional body. Second, the body 
could use the profession’s mandatory continuing pro-
fessional development to advocate mental well-be-
ing. Furthermore, considering the city’s split legal 
professional bodies, separating LAPs specifically for 
solicitors and barristers can provide a good opportu-
nity for specialised well-being strategies reflecting 
differences of work nature.

CONCLUSION

There is much to gain from the psychological well-be-
ing of lawyers in our territory such as economic pro-
ductivity and better professionalism. Despite that 
mental health issues in the legal profession in Hong 
Kong remains inconclusive, the profession should 
take a proactive approach in promoting well-being. 
Better yet, Hong Kong needs not reinvent the wheel 
when employing LAP, thanks to the existing practices 
in other common law jurisdictions. 
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THE MWB DECISION: BRINGING THE CONTRACT 
LAW OF PART-PAYMENT INTO NEW TERRITORY

CONAN TSANG

THE RULE IN PINNEL’S CASE

The rule in Pinnel’s case [1602] 5 Co. Rep. 117a is 
a long-established rule for part-payment of debt: 

‘Payment of a lesser sum on the day [the debt is due] 
in satisfaction of a greater, cannot be any satisfaction 
for the whole… but the gift of a horse, hawk, or robe, 
etc. in satisfaction is good. For it shall be intended 
that a horse, hawk, or robe, might be more benefi-
cial to the plaintiff than the money’. This was upheld 
unanimously by the House of Lords in Foakes v Beer 
[1884] UKHL 1. The issue arises as to what may con-
stitute ‘the gift of a horse, hawk, or robe’ provided by 
the debtor to support the part-payment agreement and 
bar the creditor from enforcing the balance which he 
promises to forgo.

THE DOCTRINE OF CONSIDERATION

To understand the issue, it is beneficial to first have a 
brief overview on consideration in contract law. Con-
sideration is one of the major requirements in com-
mon law contracts, alongside offer, acceptance, and 
the intention to create legally-binding agreements. 
Consideration is used to signify that contracting par-
ties did intend the promise to be fulfilled and they 
be legally bound. It can be anything and need not be 
money. The House of Lords in Chappell & Co Ltd 
v Nestle Co Ltd [1959] UKHL 1 famously remarked 
that a ‘contracting party can stipulate for what consid-
eration he chooses, [and] a peppercorn does not cease 
to be good consideration’. Where a party is bound to 

perform a duty under an existing contract, the con-
tract would be void if it lacks consideration: see Stilk 
v Myrick [1809] EWHC KB J58. Nevertheless, where 
the promisor obtains a practical benefit or obviates a 
dis-benefit arising from the promise for the consider-
ation, the promisee performing a duty under the ex-
isting contract can still enforce the promised consid-
eration: see Williams v Roffey Bros [1990] 1 All ER 
512; see also UBC Construction Ltd [1993] 2 HKLR. 

CAN PRACTICAL BENEFIT BE THE 
CONSIDERATION IN SUPPORT OF 
PART-PAYMENT OF AN AGREEMENT?

In part-payment situations, the debtor who repays part 
of his debt is analogous to the party who is bound to 
perform a duty under an existing contract as the debt-
or has a duty to repay all his debt anyway. Therefore, 
the creditor’s promise or agreement to forgive and 
forgo the balance, if unsupported by any consider-
ation flowing from the promisee (i.e. the debtor), will 
be invalid and the creditor can still enforce the bal-
ance notwithstanding the promise made. It then raises 
the question as to whether a creditor is entitled to en-
force the balance where he obtains a practical benefit 
or obviates a dis-benefit in a part-payment agreement.

PRE-MWB POSITION

In Re Selectmove Ltd [1995] 1 WLR 474, Peter Gib-
son LJ in the English Court of Appeal reasoned that 
the creditor ‘will no doubt always see a practical ben-
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efit’ from agreeing with an immediate payment of a 
smaller proportion of a larger debt as a bird in hand 
is worth two in the bush and therefore such practical 
benefit could not be the consideration to support the 
part-payment agreement. In other words, it was in Pe-
ter Gibson LJ’s view that prompt but part-payment 
cannot amount to ‘the gift of a horse, hawk, or robe’ 
even if it confers a benefit to the promisor.

THE MWB DECISION AND POST-MWB 
POSITION

The English Court of Appeal in MWB Business Ex-
change Centres Ltd v Rock Advertising Ltd [2016] 
EWCA Civ 553 took a different approach. In MWB, 
the defendant, Rock, was unable to meet its financial 
commitment because its business did not develop as 
it had hoped. In the exercise of its rights under the 
licence agreement, MWB locked Rock out of the 
premises and claimed the arrears of licence fees and 
damages. In trial, MWB succeeded on the basis that 
Clause 7.6 (an express term of the original written 
agreement) precluded an oral re-negotiation of the 
amount of licence fees payable. Nonetheless, the trial 
judge held that ‘… there is an element of possible 
commercial benefit to [MWB] in retaining an exist-
ing tenant.’ In other words, had there been no Cl. 7.6, 
MWB would have lost at trial as the commercial ben-
efit to MWB in retaining Rock as a tenant would have 
amounted to good consideration in support of their 
part-payment agreement.

On appeal, Lord Justice Kitchin, citing Cardozo J, 
noted that ‘those who make a contract, may unmake 
it. The clause which forbids a change, may be changed 
like any other.’ Therefore, Cl 7.6 ‘did not preclude 
any variation of the original agreement’. The main 
issue, for our present purpose, remains whether con-
sideration can take the form of commercial benefit in 
support of a part-payment agreement. Lord Kitchin 
held that it could and the practical benefit was that 
‘Rock would remain a licensee and continue to occu-
py the property with the result that it would not be left 
standing empty… at further loss to MWB’. Lady Jus-
tice Arden, along the lines of Lord Kitchin, also not-
ed there was an ‘identifiable, practical benefit to the 
creditor [and] … where there was other consideration 
[than merely to obviate the need for it to take steps to 
enforce the debt] … that was good consideration for 
a promise.’ Lady Justice Arden explicitly remarked 
that ‘in accepting that a practical benefit can be good 
consideration for part-payment of a debt, all [she 
was] doing is replacing the words “the gift of a horse, 
hawk, or robe” with a more modern equivalent.’

EVALUATION AND CONCLUSION

Although widely criticised by academics as departing 
from the Pinnel’s case, Foakes v Beer, and recently 
Re Selectmove, it is submitted that the MWB Deci-
sion is indeed consistent with the earlier authorities 
as to the need for fresh consideration in part-payment 
situations. The practical benefit here in MWB is the 
commercial advantage to MWB to ‘avoid a void’, a 
void which lead serious commercial consequences in-
cluding that a drop in property price may follow. It is 
entirely different from the so-called ‘practical benefit’ 
in Re Selectmove, where there was a mere obviation 
of the need for the Inland Revenue to take legal action 
to enforce payment against Selectmove Ltd.

As Lady Justice Arden reasoned in MWB that ‘the 
principle that a benefit can in law be consideration for 
a promise must logically apply whatever the nature 
of the contract’, there is no logical reason why practi-
cal benefit can be consideration to support a promise 
to pay more (as in Williams v Roffey Bros) but not a 
promise to accept less. 

Besides, Musumeci v Winadell Pty Ltd [1994] 34 
NSWLR 723 (a New South Wales Supreme Court 
decision in Australia) and Machirus Properties Ltd 
v Power Sports World Ltd [1999] 4 NZ ConvC 193 
(a New Zealand High Court decision) had essentially 
the same factual matrix as MWB and arrived at the 
same conclusion as MWB.

Now, it becomes clear that consideration can take the 
form of practical benefit even in part-payment situa-
tions so long as there is a practical benefit to the prom-
isor more than merely obviating the need to enforce 
it. This is a decision to be welcomed because it is not 
only consistent with the precedents, it also appreci-
ates the commercial reality that a practical benefit can 
sometimes be more important to the creditor than the 
repayment of the whole debt. After all, practical ben-
efit serves the purpose of consideration, which is to 
ascertain that parties intend to be legally bound by the 
promise. It is hoped that the Supreme Court in the UK 
will affirm this decision.
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MADE BY AN AI: 
EXPLORING THE ROLE OF COPYRIGHT 
PROTECTION IN ARTIFICIAL INTELLIGENCE-CREATED WORKS 

VERONECE WUN

The advancement of innovation brings to life many 
science fiction movies, with the common saying 

that ‘robots will take over’ being as applicable as it 
is eerie. The emergence of Artificial Intelligence (AI) 
has developed to such an advanced stage that the 
appropriate implementation of legal restrictions has 
sparked academic debate, particularly surrounding 
autonomous AI. An autonomous AI can be defined 
as a system containing sensors integrated by soft-
ware that analyses data and produces unpredictable 
responses.

The importance of addressing the legal implications 
of AI relates to the growing number of works creat-
ed autonomously, as programmes are becoming more 
sophisticated, thus rendering less human intervention 
necessary. Notwithstanding the ongoing technolog-
ical development, corresponding US legislation has 
yet been updated to meet the demands of the expan-
sion. This is evidenced through outdated interpreta-
tions from the Commission of New Technological 
Uses of Copyrighted Works, which was formed by 
the Congress to respond to the development of new 
technologies. Their latest report in 1979, assured that 
independently-generated computer works required no 
consideration in particular, since autonomous works 
were not deemed possible in the foreseeable future.

This article evaluates the copyright challenges of AI 
during the downstream process, and suggests an al-
ternative interpretation of the conservative concept 
of authorship within the US Copyright Act of 1976. 
‘Downstream’ refers to the output of AI activity, spe-
cifically concerning the legal status of the original 
works they create. By expanding the scope of specific 
elements in the ‘Works Made for Hire doctrine’, the 
underlying goals of copyright are upheld—autono-
mous AI are given recognition while their program-
mers are incentivised to continue being creative. 

AI AS AN AUTONOMOUS AGENT 

An AI can autonomously and independently generate 
work. Currently, however, only the AI’s source code, 
written by a human programmer and considered a 
Literary Work, can be copyrighted under Copyright 
Treaty Art. 4 of the World Intellectual Property Or-
ganisation. This limitation causes works created by 

an autonomous AI to fall under the public domain.

The release of autonomously-generated AI works in 
the public domain creates several obstacles in the lens 
of copyright law’s policy goals: to enhance public in-
terest using access and to incentivise innovation by 
conferring rewards to authors. While ideally, inven-
tors should have high morals and take initiative for the 
betterment of society, the progression of innovation is 
still heavily related to incentives. If no copyright pro-
tection is granted to authors of autonomous AI, there 
would be a lack of tangible incentives for program-
mers to continue spending a substantial amount of 
time and money to refine their AI creations. 

Over time, the haphazard development of law in this 
area may limit innovation by dissuading companies 
to further invest in AI research. The decline in the 
technology sector could lead to the downfall of in-
novation across several other related fields, such as 
public health. Within the medical field, AI pioneers in 
transforming the way patterns are unearthed among 
overwhelming amounts of data, and are advancing 
the accuracy and rate in which several diseases are 
identified and diagnosed.

A decline in incentive and innovation could severely 
impact accessibility and public interest—this was de-
scribed in Sony Corp. of America v Universal Studios, 
Inc 464 U.S. 417 (1984). The US Supreme Court ex-
plained that the time limit associated with copyright 
owners is not only meant to reward the creative ac-
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tivities of inventors, but also to grant public access 
to their products once the period of exclusive control 
has expired. The more works created under this mo-
tivation, the greater number of works which will be 
released in the public domain after the US copyright 
expiration of 70 years after the death of the author.

REINTERPRETING THE SCOPE OF 
THE WORKS MADE FOR HIRE DOC-
TRINE

The argument for the granting of copyright protec-
tion to autonomous AI-generated work can only be 
strengthened once it is established how this could be 
done. A suggestion is to redefine the scope of the em-
ployee and the employer within the Works Made for 
Hire doctrine of the US Copyright Act. The doctrine’s 
concept in question is that ‘if a work is made for hire, 
an employer is considered the author even if an em-
ployee actually created the work’. 

Reinterpreting the scope of the doctrine involves ex-
panding the definitions of the employee and the em-
ployer. Under the common law doctrine of respondeat 
superior, an employer is a person who has the right to 
direct and control the performance of some compen-
sated duties, and the legal definition of an employee 
is based on ‘a person usually below the executive lev-
el who is hired by another person to perform a service 
especially for wages or salary and is under the other’s 
control’. To transform the traditional employment re-
lationship into a relative interpretation, an employer 
should be defined simply as someone who employs 
the labours of another in order to achieve a goal or 
complete a task. In the case of AI, a programmer who 
uses the services of an AI to generate creative works 
would suffice, and an AI would be considered an em-
ployee as its programmer employs its services. 

The concept of financial incentives reveals the differ-
ence between a human developer and a machine—
people view material and tangible rewards as incen-
tivising, while an AI machine can only functionally 
respond and react to the financial support, contribu-
tion of time, and skills possessed by its developer. At 
the moment, AI cannot entirely undertake tasks on 
their own accord; certain amount of human input is 
required to generate creative output. The combination 
of these two entities allows for development of the AI 
sector, and thus independent programmers should re-
tain copyright for their AI-generated work. Copyright 
of AI works created within large companies could be 
settled through employment contracts and attribut-
ed to either programmers or the companies that they 
work for.
The reinterpretation of the scope of the Works Made 

for Hire doctrine would prevent AI-generated works 
from falling into the public domain and provide the 
AI with recognition for their creation. The human 
programmer would be considered the author for the 
purpose of the legal title, allowing them to benefit 
from its privileges if they are willing to accept its li-
abilities. Under this interpretation, copyright for an 
AI-generated work would persist for 120 years after 
its creation or 95 years after publication, whichever 
is shorter. The criteria would not be dependent on the 
death of the author, which would possibly never oc-
cur in the case of an AI.

CONCLUSION

Legal analyses regarding issues related to an AI’s 
downstream process allow for discussion about effi-
cient ways to regulate the protection of original works 
and also the options that will best uphold the underly-
ing policy goals of copyright law. 

Amendment of the Works Made for Hire doctrine 
by reinterpreting employee and employer definitions 
would provide an AI’s copyright to be assigned to its 
programmer for the purpose of the law, despite the 
AI having autonomously generated the work. The 
amendment would incentivise programmers to con-
tinue investing in AI to create new works, which is 
significant for educational purposes and for the ad-
vancement of research.
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RE-EVALUATING THE PARIS CLIMATE
AGREEMENT POST-U.S. EXIT

Signed 22 November 2016, the Paris Climate Agree-
ment calls for an ambitious target of holding glob-

al warming substantially below two degrees Celsius 
by the end of the century. The Paris Agreement is sig-
nificant in three ways: it is comprehensive, inclusive, 
and flexible. Whilst the Kyoto Protocol only obliges 
developed nations to reduce their carbon emissions, 
the Paris Agreement asks all parties to create their 
own nationally determined contributions (NDCs). 
The effort here is one of inclusion—nations are asked 
to reduce their emissions based on their own capabil-
ities rather than a mathematically imposed formula. 
Once a nation submits their NDCs, they must achieve 
their objectives through domestic mitigation mea-
sures, which allowed them considerable flexibility 
in how they reduce emissions, for example, through 
launching carbon markets or imposing legislation.

In mid-2017, President Donald Trump has, amidst 
tremendous international controversy, withdrawn 
the US from the Paris Climate Agreement. The US 
Statement claimed that the Agreement was ‘unfair’ 
and would cost millions of jobs, but expressed will-
ingness to ‘negotiate a new deal that protects [their] 
country and employers.’ The extent to which this is 
possible has sparked a debate on the lack of non-party 
measures of the Paris Agreement at the international 
level. To this end, this article argues that imposing 
facilitative measures and punitive provisions, which 
aim at incentivising developing countries and coor-
dinating non-state actors, are preferable to encourage 
non-party participation in light of the US withdrawal.

THE CARROT OR THE STICK

On one hand, punitive provisions may be imposed 
on non-parties to prevent free-riding. Nations that re-
fuse to participate in climate change agreements may 
find themselves charged with carbon-based Border 
Tax Adjustments (BTAs) with additional border tar-
iffs based on their level of carbon emissions. Legal 
precedents suggest that trade barriers on non-parties 
can be allowed under the World Trade Organization’s 
rules—for example, the Montreal Protocol banned 
trading of ozone depleting substances with non-par-
ties. 

However, such measures seem to be contrary to the 
Paris Agreement’s non-adversarial and non-punitive 
principles. The Obama Administration, which played 
an important role in shaping the Agreement, argued 
that the only penalty for falling short of the Paris 
Agreement should be ‘name and shame.’ This ap-
proach encourages compliance by focusing interna-
tional scrutiny on parties who are unable to meet their 
obligations. In the field of international relations, it 
is argued that the humiliation from failing to achieve 
national goals may pressure countries to take positive 
action.

To sceptics, this highlights some of the issues in the 
Paris Agreement. They argue that NDCs function 
as mere aspirational pledges without the backing of 
transparent and concrete measures. This appears not 
to be the case. 

With regards to transparency, Art. 13 of the Paris 
Agreement requires biennial updates on all coun-
tries’ national greenhouse gas inventories. This is a 
significant progress given that over the last two de-
cades, detailed reporting was only required for 40 
or so developed countries. Furthermore, a more fa-
vorable response to concerns over transparency is to 
strengthen carbon accounting systems, as will be dis-
cussed below. Secondly, the major parties to the Paris 
Agreement have taken concrete steps to fulfil their 
obligations. Just after President Trump withdrew 
from the Paris Agreement, President Xi announced 
his plans to push ahead with the largest market for 
carbon emission permits in China. One month later, 
France announced a ban on sales of petrol and diesel 
cars by 2040. Mayors of the C40 Leaders Group have 
introduced some 25,000 initiatives to improve urban 
planning, increase efficiency and reduce pollution. 
To give an example, 43 C40 cities have introduced 
bike sharing schemes, up from just six cities in 2010. 
Amidst concerns about transparency and enforceabil-
ity, significant steps have been taken to reach the am-
bitious goals laid out in the Paris Agreement.

POSSIBLE WAYS TO ENHANCE CLI-
MATE CHANGE INITIATIVE

Rather than punishing non-compliant parties, the Par-

LUKE YAN
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is Agreement should consider including facilitative 
measures that encourage participation of non-parties. 
This can take several forms:

Facilitative measures for developing countries

The Clean Development Mechanism in the Kyoto 
Protocol allowed developed nations to implement an 
emissions reduction project in developing nations as 
a way of meeting their treaty obligations. In 2006, 
funding was granted to Columbia to establish an effi-
cient and safe mass transit system. While the primary 
objective was to reduce greenhouse gas emissions 
caused by congested traffic, it improved the social 
well-being of Colombians, because less time was 
lost in traffic and it also provided 1,500 unskilled em-
ployment opportunities. In 2011, a sewage treatment 
plant was established in Fiji based on technology 
shared by developed nations. This directly contrib-
utes to reducing climate change by avoiding venting 
of methane gas while simultaneously improving lo-
cal environmental hygiene by reducing odour and air 
pollution. Similar mechanisms could be introduced 
into the Paris Agreement to encourage participation 
of developing countries. 

Facilitative measures for non-state parties 

One way to involve subnational actors is to recognise 
and facilitate local efforts at an international level. 
After President Trump’s decision to leave the Paris 
Agreement, hundreds of US companies and dozens 
of states have expressed that they would continue to 
reduce their greenhouse gas emissions and shift to-
wards renewable energy. In fact, many local initia-
tives, such as California’s carbon emission trading 
system and vehicle emission standards, are signifi-
cantly more ambitious than national targets. These 
local projects are valuable because they are exper-
imental grounds for problem-solving. The impact 

of failed policies is confined to the local level, but 
successful initiatives can be implemented nationally. 
The Paris Agreement should be amended to include 
a global framework to recognise and coordinate such 
efforts from local projects. Such inclusion can be 
construed as an evidential basis for other countries to 
emulate, which will provide legitimacy and recogni-
tion crucial to financing local projects. 

Improving Measuring, Reporting, and Verifi-
cation (MRV) systems

A key starting point for both developing countries 
and non-state parties is to integrate suitable MRV 
standards to ensure that their contributions are prop-
erly accounted for. Scepticism about the validity of 
data discourages private financing and delegitimises 
global action for climate change. To this end, the Par-
is Agreement should establish a common MRV sys-
tem and accounting techniques to ensure consistency 
and transparency.

CONCLUSION

Today’s climate change law is one with clear rules 
but no one to enforce them, like a sports competition 
without a referee. In cricket, referees play a very pas-
sive role because of the ‘gentlemen-like’ nature of the 
sport. Instead, players are expected to resolve their 
differences among themselves. A similar model can 
be applied to the Paris Agreement. Many developing 
nations, including China, are eager to prove them-
selves on the world stage. Harnessing this healthy 
competition and ironing out conflicts with negotia-
tion is key to creating a climate change agreement 
with global consensus. Facilitative measures such 
as providing financial and technological assistance 
to developing countries as well as recognising and 
coordinating non-state actors could render the Paris 
Climate Agreement more appealing.
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AMICUS CURIAE:
‘FRIENEMIES’ OF THE COURT

FONTAINE WONG

A literal translation of amicus curiae is a ‘friend of 
the court’ who ‘for the assistance of the court, 

gives information of some matter of law in regard to 
which the court is doubtful or mistaken’ according to 
Professor Mohan of the Singapore Management Uni-
versity. An amicus acts as an impartial judicial advi-
sor and draws the court’s attention to relevant statutes 
and laws, or even documents denoting its manifest 
error. In I.V. v Bolivia [2014] Report No. 72/14, Case 
12.655, an amicus curiae was notably submitted  by 
the International Human Rights Clinic at Santa Clara 
University and the International Justice Resource 
Center, with a view to protecting the rights of women 
against forced sterilisation in Bolivia. The joint am-
icus brief played an important role in advising the In-
ter-American Court of Human Rights as to how they 
should ‘interpret the existing normative framework 
[regarding amicus curiae] creatively’, for example, 
ordering the Bolivian government to implement spe-
cial training measures to ensure that such practices 
respect fundamental human rights. 

However, this article argues that an amicus may, and 
often does, exceed its capacity as a friend offering 
helpful advice, in overstepping his role to influence 
the outcome of the case in view of his own interests, 
rather than the plaintiff’s. An amicus can also cause 
wastage of judicial resources.

AMICUS AND INTERNATIONAL 
COURTS

An amicus’ role is largely limited to making written 
submissions. An amicus may exert extensive social, 
political, and economic effects beyond the interests 
of the parties at trial, who may lack the pertinent 
knowledge and expertise to put forward a case that 
adequately captures those perspectives. They usual-
ly intervene in response to an invitation from court, 
though legal counsels of international courts are often 
statutorily empowered to ‘seek additional informa-
tion from States, organs of the United Nations, inter-
governmental or non-governmental organisations, or 
other reliable sources that he or she deems appropri-
ate’ in order to initiate a prosecution, pursuant to Art. 
15 of the Rome Statute of the International Criminal 
Court. Prosecutor v Anto Furundzija [1998] JL/PI-
U/372-E is an example where Trial Chamber at the 
recently dissolved International Tribunal for the for-

mer Yugoslavia (ICTY) granted leave to a coalition 
of human rights legal scholars seeking to file amici 
submissions. Although the Trial Chamber re-opened 
the case due to other procedural reasons, both the 
Prosecution and the Defence filed responses to the 
amici, which arguably influenced the tribunal’s juris-
prudence.

FRIENDS OF THE COURT?

An amicus may, on the face of it, appear to offer tre-
mendous help to the court as suggested below: 

Firstly, in the context of international criminal court 
where its law rapidly changes, legal professionals 
may lack familiarity with newly-developed provi-
sions and legal concepts. In particular, a thorough 
understanding of a country’s domestic laws, which 
are also subject to change, is essential when working 
at ad-hoc tribunals such as the Extraordinary Cham-
bers of the Courts of Cambodia, which has a domestic 
court status and applies domestic law using domestic 
procedures. Since many international criminal tri-
bunals are ill-equipped to handle the increasing vol-
ume of jurisprudence, it is practically implausible for 
counsels to conduct research and prepare for cases at 
a standard required to uphold fairness and justice. As 
a result, amici provide a valuable source of informa-
tion and expertise to help courts reach more informed 
decisions.

Secondly, by encouraging the involvement of different 
interest groups in the international judicial process, an 
amicus ensures that minorities’ views are represented. 
In Piero Foresti, Laura de Carli and Others v The 
Republic of South Africa [2007] ICSID Case No. AR-
B(AF)/07/01, an arbitration involving a dispute over 
mining interests, the court granted disclosure of the 
litigating parties’ key filings in response to two peti-
tions by Non-Disputing Parties to help ‘ [raise] issues 
of obvious public importance, including substantive 
equality and other human rights, environment pro-
tection, sustainable development, and the respective 
roles of government’. Since they take into account a 
wider range of perspectives, beyond those submitted 
by the prosecution and defence counsels, such ex-
posure increases the court’s legitimacy in its ruling. 

Thirdly, an amicus allows judges to expand the scope 
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in which further arguments can be made by third 
parties not involved in the case. Particularly where 
the issue in dispute concerns novel and controversial 
grounds of the law that may not fall in line with either 
party at trial, an amicus helps overcome the short-
comings of the adversarial system. 

ENEMIES OF THE COURT

However, the lack of a clear test for courts to govern 
the appointment of amici is problematic. As judges 
are not required to explain the reasons behind allow-
ing amici interventions, it is difficult for parties to for-
mulate arguments in light of an appeal. Since amici 
may be given the same weight along with the parties, 
not only do they challenge traditional standards of a 
fair trial and perpetrate procedural safeguards in the 
law of evidence, but the risk of biasedness (mainly 
towards the Prosecution) will also remain undetect-
ed to seriously impede on a principle that requires a 
fair balance between the opportunities afforded the 
parties involved in litigation. Thus, they are often 
not adopted in judgments. For instance, even though 
the ‘Subpoena Decision’, rendered in Prosecutor v 
Blâskić [1997] Case No. IT-95-14-ARIo8bis, referred 
to matters in the amicus briefs in response to the Pros-
ecution’s request for the Croatian government to dis-
close confidential information to the ICTY, the brief 
was never mentioned in the judgment. Prosecutor 
v Akayesu  [1998] Case no. ICTR-96-4-T, ICL 129 
(ICTR 1998) at the International Criminal Tribunal 
for Rwanda also illustrates the same point. Although 
an amendment was made in the prosecutor’s indict-
ment following an amicus submission urging it to in-
clude sexual offences in its case, the change was a 
reflection of the witnesses’ testimonies, and not as a 
result of the brief itself.

Another key shortcoming concerns situa-
tions where public interest groups seek to 
appear before tribunals as an amicus to ad-
vertise their private causes. As a political 
arena for interest groups with the resources 
to file amicus briefs, the courts may find it 
difficult to balance the different social needs. 
As a cost-effective way to raise awareness at 
bigger courts, lawyers may also file briefs 
in the hope of advertising their expertise to 
attract job opportunities. The role of an am-
icus thus significantly departs from its tra-
ditional meaning of an impartial advisor, to 
advocate on the merits asserting an interest 
of its own, separate and distinct from that 
of the parties. Ultimately, it is far easier to 
ascertain a legitimate concern in a case from 

parties at trial than from interest groups.

On a more practical level, amicus submissions may 
interfere with the parties’ strategy by negatively im-
pacting on the litigants’ degree of control over their 
case. For instance, where amicus’ requests for addi-
tional rights such as access to certain private docu-
ments and hearings are granted, it poses risks of com-
promising confidentiality of the parties of litigation. 
Further, it would cause delay in proceedings where 
parties are required to respond to an amicus, especial-
ly if the argument made is frivolous, thereby wasting 
valuable court time and resources. At the domestic 
level alone, the 3,865 cases argued before the US Su-
preme Court between 1946 – 2001 involved an over-
whelming number of 15,214 amicus briefs. Taking 
into account duplicative arguments and conflicting 
briefs put forward by applicants, judges may find it 
more confusing than helpful with an overload of in-
formation, which ultimately contributes to a waste of 
judicial resources.

CONCLUSION

Considering the restricted use of amici submissions 
which are often expressed as state practice and opin-
io juris nowadays, it is insensible to risk altering the 
nature and independence of the court by permitting a 
friend of the court to intervene in judicial proceedings 
under unqualified rules. A friend of the court (who 
provides mere assistance to the court when it falls 
into error) may easily turn into a friend to court (who 
attempts to advise the court to adopt a perspective in 
its direct favour) – an enemy to the good adminis-
tration of justice. Therefore, there is a need to limit 
their usage by restricting courts’ discretion to opt for 
external help, thereby setting a maximum length of 
amici briefs, and establishing standardised guidelines 
for courts to grant leave for their submissions.
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VOTING ‘YES’ TO SAME-SEX MARRIAGE:
AUSTRALIA MAKES MARRIAGE EQUALITY REAL

YUXUAN JI

On 9 December 2017, same-sex marriage was offi-
cially legalised in Australia after a lengthy battle, 

signifying that marriage will no longer be determined 
by gender or sexual orientation in Australia. The rel-
evant legislation, the Marriage Amendment (Defini-
tion and Religious Freedoms) Act 2017, passed the 
Australian Parliament on 7 December 2017 and came 
into effect on 9 December 2017. This Act amends the 
Marriage Act 1961 to redefine marriage from a ‘union 
of a man and a woman’ to a gender-neutral wording: 
a ‘union of two people’. Before the passage of the 
law, a voluntary national postal survey was conduct-
ed in order to give Australians a say. With a turnout 
of 79.5%, 61.6% of respondents voted a resounding 
‘yes’. This article analyses the development of mar-
riage equality in Australia – their reasons and mech-
anism of legalising same-sex marriage. Other coun-
tries can look to Australia’s success if they are able to 
get over two major hurdles, namely striking a balance 
between fairness and democracy, and between mar-
riage equality and religious freedom, as Australia did.

HOW DID AUSTRALIA GET THERE?

In 2004, the conservative Howard government amend-
ed the Marriage Act 1961 to ban same-sex marriage 
by defining marriage as ‘the union of a man and a 

woman to the exclusion of all others’. From then on, 
22 bills, excluding the recent one that was passed and 
in force, were introduced into the Federal Parliament 
to overturn that decision, but they were all defeated. 
For instance, in December 2013, the Australian Cap-
ital Territory passed Australia’s first same-sex mar-
riage law, but it was quickly overturned by the High 
Court, declaring it as entirely inconsistent with the 
federal Marriage Act, and therefore unconstitution-
al. However, it was not until December 2017 that the 
lengthy battle for legalising same-sex marriage was 
finally over, with Australia becoming the 25th country 
in the world to recognise marriage equality as a legal 
right.

A BEACON OF EQUALITY

After Australia finally recognises marriage equality, 
this country could now be perceived as a beacon of 
equality. Other countries should absorb the quintes-
sence of Australia’s mode in considering their own 
futures regarding the same issue. Australia’s measure 
regarding same-sex marriage is worth following for 
two main reasons.

Firstly, Australia’s process of legalising same-sex 
marriage combines the advantages of passing bills 
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via referendum and legislature. Normally, Parliament 
needs not directly consult the people when it passes a 
bill within its power, and when passing bills via refer-
endum, the result is binding hence cannot be changed 
afterwards by legislature. However, the Australian 
model differs from passing laws solely by either ref-
erendum or legislature, but is a combination of these 
two – via a voluntary, non-binding postal survey plus 
the Parliament. That means, even if the survey out-
come indicates approval of the change by a majority 
of voters, it is still up to the Parliament to legislate 
the change of law afterwards. But conversely, even 
if the result is one of disapproval, it would still be 
possible for the Parliament to legalise same-sex mar-
riage. The postal survey acts more like a preliminary 
check, which achieves democracy by gauging public 
opinion about this issue while making sure the mi-
nority rights are not always dominated by the major-
ity. Some may criticise that this form of democracy 
serves no purpose, because after all, the outcome is 
non-binding. Nevertheless, the survey result appears 
to be binding in practice. Perhaps marriage equality 
had already been recognised in the Parliament which 
merely awaits a double assurance from the public. 
Also, bearing in mind that the Turnbull government 
has promised to facilitate the introduction of the bill if 
‘yes’ prevails, it is more convincing that the sole pur-
pose of the voting is to ‘test the water’, and the result 
is more likely to be conclusive. Additionally, other 
countries might take reference from the way Austra-
lia conducts this kind of survey, where a postal survey 
is likely to reach more people, while other forms like 
telephone or online surveys appear to be biased in fa-
vour of the wealthier members of the population.

Secondly, Australia managed to strike a fair balance 
between religious freedom and the rights of same-
sex couples. The bill creates a new category of ‘re-

ligious marriage celebrants’ and allows current civil 
celebrants to become members of it. Being registered 
as a ‘religious celebrant’, one can be exempted from 
solemnising a same-sex marriage ceremony if it is 
contrary to their religious beliefs, whereas a ‘civil 
celebrant’ is disallowed to do so. Some opponents 
are not satisfied with the adequacy of such religious 
freedom protection, arguing that anyone who holds 
a conscientious objection against same-sex marriage 
should be allowed to refuse participation in a same-
sex wedding. However, the above argument seems 
to be a bridge too far, which would undermine the 
Australian anti-discrimination legislation. After all, 
it does not seem appropriate to allow public service 
roles such as florists and bakers to refuse to sell same-
sex wedding flowers and cakes. Meanwhile, consci-
entious objection appears to be too general and ab-
surd a reason to refuse the provision of goods and 
services when they do not serve a religious purpose 
on their own.

Compared to other methods – such as the US mod-
el which legalised same-sex marriage by the Federal 
Court’s decision, the Australian model seems to be 
more appropriate and influential for three reasons: 
First, law-enacting is more appropriately done by 
legislature for a clear recognition of the separation of 
power. Secondly, changing the definition of marriage 
is more of a constitutional change, not simply a le-
gal change. Altering the constitution would therefore 
have the sufficient importance to be formally clarified 
by legislature or referendum, and simply correcting 
by courts seems less serious and appropriate. Third-
ly, court’s decision has nothing related to democracy 
because judges are clearly not elected by universal 
suffrage, but Australian model gives its citizens a say 
in the issue.

WHAT’S NEXT?

The battle for marriage equality in Australia might be 
over, but that is not the case globally. There are still 
more countries that do not recognise same-sex mar-
riage than countries that do. Nonetheless, Australia’s 
legalisation is expected to have a ripple effect else-
where. Moreover, Australia makes marriage equality 
real in such a way that both fairness and democracy 
are upheld at the same time alongside protection for 
religious freedom. It is therefore fair to conclude that 
Australia succeeded because it was able to address 
these tough areas that usually impede equal marriage 
recognition. This may suggest a possible way out 
for other countries that have yet to legalise same-sex 
marriage, encouraging them to follow suit in the not-
too-remote future.
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INTERVIEW WITH DR THOMAS SO SHIU-TSUNG
IMMEDIATE PAST PRESIDENT OF THE LAW SOCIETY 
OF HONG KONG

VANESSA HUNG JASON LEEZENITH LAI JENNY ZHANGJOCELYN PANG

You acted in many important capacities, both private 
and public – as a Partner in a firm, President of Law 
Society, Deputy Judge, China-Appointed Attesting 
Officer, Arbitrator and Mediator, solicitor-advocate – 
What do you find most challenging in managing these 
roles, and how have they informed each other?

I always try to do my best to serve the groups I am sup-
posed to serve, in whichever position I occupy. For each 
role, there is always a person or a group that I am there 
to serve. The different roles involve serving different 
sectors of people, using different skillsets; but ultimate-
ly, it is about how effectively I discharge my duty in that 
role, and to serve that particular group of people. The 
challenging part is to be able to do all that at the same 
time, and to do it well. It is therefore important to be 
able to prioritise work and know the skill of delegation.

We understand that you have a Doctorate in Law from 
Tsinghua University, and your expertise lies in the 
field of cross-border HK-PRC litigation and arbitra-
tion, can you share with us your academic interest 
in the mainland law, and how it has influenced your 
involvement in your current capacity?

I started learning Chinese Law in 1994 when I was un-
dertaking my Legal Studies at the China University of 
Politics and Law. At the time, people asked me if there 
was a deliberate plan that I would go into the practice of 
Chinese law. I did not give it much thought at that time. 
With hindsight, it was a good investment of my time 
and it turned out to be quite rewarding.
 
In 1999, I was given an opportunity to study at Tsing 
Hua University. Up till that point, my specialised prac-
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tice area was litigation. At that time, the question of 
reciprocal recognition and enforcement of court judg-
ment between Hong Kong and the mainland was yet 
to be resolved. There were numerous debates as to 
how it could be, and should be, achieved with respect 
to the distinctions between the two legal systems. I 
grabbed the opportunity to write my dissertation 
based on this topic, and I was told that it was the first 
dissertation written by someone from Hong Kong on 
that topic.
 
Throughout my time at Tsing Hua University, I was 
exposed to different aspects of law in the mainland. 
Back then it was never my intention to study PRC 
law for the purpose of practising it later. But later in 
the early 2000s, the market had a great demand for 
lawyers who have knowledge and understanding of 
both legal systems so I started to get work in that area.

What are some of your hobbies and pastimes out-
side law?

I do sports. Legal practice is stressful. It is important 
that we do exercise to de-stress and relax. My pas-
times outside of law are hiking and distance running.

With regard to China’s Belt and Road Initiative, what 
is the role of Hong Kong in the grand plan and how 
would it benefit our legal sector?

Ever since its official launch in 2013, the Belt and 
Road Initiative has gained so much momentum that it 
has developed beyond a mere Belt and Road-focused 
initiative. At the time, it was designed to attract buy-
in along the Belt and Road countries. Now, the num-
ber of participants has exceeded 100 countries. Many 
non-Belt and Road route countries have expressed in-
terest to participate as well because of the promising 
return. Given it is an initiative started by China, Hong 
Kong is chosen as the prime legal and dispute resolu-
tion centre to be preferred by China in this initiative.
 
In essence, the Belt and Road Initiative means Chi-
nese outbound investment activities, where a massive 
amount of Chinese funds are invested in jurisdictions 
outside China in countries along the Belt and Road 
route.
 
The history of professional services in Hong Kong 
helping foreign investors can be traced back to as 
early as the 1980s, when Hong Kong already saw 
its lawyers assisting companies with investments 
abroad, for instance, in mainland China, Vietnam, 
and Thailand. For example, back in the 1980s and 
90s, Phuket Island in Thailand was not what it is like 
today. It is only after foreign investments had gone 
in to assist and accelerate the building of infrastruc-

ture, hotels, and resorts that eventually turned Phuket 
into the renowned tourist destination today. Lawyers 
in Hong Kong have already had some 30 to 40 years 
of experience doing this kind of large-scale projects 
and are well-equipped to help investors protect their 
investments when they venture into an alien jurisdic-
tion. The Belt and Road Initiative is a similar exercise 
where lawyers are needed to assist Chinese money to 
go into a foreign jurisdiction and to ensure the invest-
ment risks are properly managed.
 
Apart from lawyers, Hong Kong also has many pro-
fessional service providers, such as tax advisors, ac-
countants, and investment banks and insurers, who 
can readily provide services to aid these foreign direct 
investments. Normally, investors will select a place to 
set up a company as a corporate vehicle to do their in-
vestment, where typically attractive tax rates and fa-
vourable supporting professional services are located. 
Hong Kong has always been considered as a perfect 
venue for such purposes.
 
In addition, Hong Kong also has the best financing 
facilities and capital market for companies to raise 
finance for their investment. Regardless of whether 
the cross-border or project finance arrangement is one 
of joint venture, acquisition, or registration of trade 
mark, Hong Kong lawyers are able to assist. This 
is also why most cross-border projects will have in 
place an arbitration clause for any disputes to be set-
tled in Hong Kong.

Speaking of the sea-load of foreign direct invest-
ment coming from the PRC and into other jurisdic-
tions, there is an emerging topic about the use of 
Artificial Intelligence (AI). What is the role of AI in 
future legal practices and to what extent do you an-
ticipate it will aid lawyer’s work?

The underlying theme of the Belt and Road Initiative 
is connectivity - to connect places and people. Tech-
nology and AI are ways to enhance such connectivity.  
 
The use of technology has certainly helped bring plac-
es together. Back in my days, a letter from London 
would take at least three days to arrive in Hong Kong, 
and an urgent letter would expect reply in two days. 
With today’s technology, a client would normally 
expect reply almost immediately. This indicates that 
technology has brought the world closer, but also put 
a lot of pressure on service providers like us.

AI software  is used in Europe and in the States to help 
lawyers increase their competitiveness in improving 
the mode of delivery of legal services. This will have 
an impact on how lawyers operate their business go-
ing forward. 
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I suppose the big question is whether AI will replace 
lawyers in the future. I do not think it will and the 
reasons are two-fold.
 
First, we already have a similar example some fifty 
to sixty years ago when bespoke tailors, as a profes-
sion, at the time, feared being replaced totally by ma-
chine manufacturing of garments. Yet we see today 
that bespoke tailors still charge an arm and a leg for 
their work. Ultimately, only the good ones can sur-
vive. The analogy here is that AI will push the legal 
profession to the next level, only more competitive 
and more sophisticated. The use of technology to help 
change the profession is necessary, the question is 
how much we choose to embrace the up-and-coming 
technology and how much of the core of our existing 
practice amidst the influence of technology and AI we 
choose to retain. 
 
Second, there are certain aspects of our work that AI 
cannot replace, especially those that require creativ-
ity and human touch. For instance, a lawyer dealing 
with a family case would have to talk to his client, 
and his client would want to be listened to, have the 
lawyer show empathy and understanding, and be able 
to trust the lawyer. I am not sure how a client would 
feel talking to a robot about, say, his/her significant 
other’s affairs in a divorce case. Similarly, mediation 
involves showing empathy and care, as well as using 
human touch to help resolve the dispute, something 
which would be difficult for AI to replace.

What do you envision the role of AI in future legal 
practice to be? How can budding lawyers prepare 
for the new digital age?

The Law Society embraces the use of technology and 
has formed a dedicated Innovation and Technology 
Group to study these issues. A report was released 
earlier this year with recommendations to law firms 
on how they could improve with the running of their 
businesses through the use of technology. We also 
hosted a Hack-a-thon earlier in April, which, we are 
surprised and proud to say, was over-subscribed. In 
fact, we are currently planning our next one in Sep-
tember.
 
My view is that, if the clients are dictated by a change 
in the market, lawyers should know about it and react 
to it quickly; otherwise they will be left behind. The 
era of AI has come and the clients are going to use 
it, so lawyers have to embrace it.  There are services 
that clients will be keen to have AI robots to do for 
them and others which they will not. Demographics 
is a crucial factor to consider, so services need to be 
tailored for different types of clients with different 
needs. For instance, where the Americans may be 
more accustomed to talking to machines or AI, such 
as leaving a voicemail with an answering machine, in 
Asia, an inquirer may simply hang up.
 
Legal tasks like research and due diligence can be 
conducted by machines. Other tasks, such as structur-
ing a deal, constructing a case, or cross-examination, 
require creativity which cannot readily be replaced by 
machines.
 
That said, there are already software in the market 
which can provide you with an analysis and predic-
tion of the outcome of a case if you just type in the 
basic facts of the case. However, the presumption it 
makes is that all facts inputted, derived from witness 
statements, are true, which of course, in reality is not 
always the case. Hence, what the computer ignores 
is that witnesses may not always be telling the truth. 
The ability to cross-examine witnesses therefore is an 
important skill, and at this stage, it would seem to be 
that technology has not ripened to the stage where AI 
is capable of conducting effective cross-examination 
of witnesses. But AI definitely can be a useful tool to 
such legal practice.

The Belt and Road Initiative sees an increasing 
number of transactions between Chinese and for-
eign parties. Other than disputes arising from Si-
no-foreign transactions, parties are generally free 
to agree on the choice of law and venue in which to 
conduct the arbitration. What do you think is Hong 
Kong’s strength as an arbitration platform with re-
gard to well-known arbitration organisations?
 
When one is considering where to conduct arbitra-
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tion, one needs to look at the factors that the parties 
considers as important. For example, the integrity of 
the arbitration system, the quality of the arbitrators, 
whether or not the arbitration award made by the ar-
bitration centre is widely recognised and enforceable 
around the world, and whether the jurisdiction has an 
independent, credible and arbitration-friendly judi-
ciary.

In some countries and jurisdictions, courts are quite 
ready to interfere when one party is not satisfied with 
the outcome of an arbitration. Hong Kong is not one 
of those places. Hong Kong judiciary has always 
demonstrated a commitment to support arbitration. It 
means that when two parties have validly signed an 
arbitration agreement and they have started the arbi-
tration, the party wishing to derail the arbitration by 
seeking the court to interfere in the arbitration pro-
ceedings will not succeed. This is what we called ar-
bitration-friendly judiciary. Hong Kong scores high 
on all the above factors, making Hong Kong a wel-
comed and world-recognised arbitration centre.

With regard to transactions involving Chinese parties, 
the China International Economic and Trade Arbitra-
tion Commission (CIETAC) is often engaged. While 
the headquarter of CIETAC is in Beijing, they have 
opened a centre in Hong Kong a few years ago. Be-
sides, internationally renowned institutions like the 
Chartered Institute of Arbitrators and the Internation-
al Chambers of Commerce and the Hague Conference 

on Private International Law have also established 
presence in Hong Kong. This makes Hong Kong a 
preferred place to resolve international disputes.
 
As a legal advisor on libel and media-related liti-
gation work, do you think the generous approach 
adopted in defining a ‘fair comment’ is sufficient to 
prevent online defamatory activities, in light of the 
increasingly critical comments that people are mak-
ing about prominent figures in Hong Kong?
 
The starting point is that defamation law is a restric-
tion on the freedom of expression. People sue for 
defamation not only to seek damages to make up for 
their losses, but also to seek injunctions to stop those 
statements from being made. This is essentially a bal-
ancing exercise between different rights - where the 
freedom of expression is a guaranteed constitutional 
right, its limit is that it must not allow remarks defam-
atory of another person, such that the remarks would 
violate that person’s right to have his reputation duly 
protected.

Although defamation law is all-encompassing such 
that it catches even private individuals, the press does 
enjoy a greater degree of freedom of expression when 
it comes to matters of public importance. The defence 
of fair comments does require matters expressed to be 
of public importance, in which case the law allows a 
statement, albeit potentially defamatory, to be made 
provided it is made fairly and without malice.
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As a solicitor-advocate yourself, do you think the 
right of audience of solicitor should be further ex-
tended, and why? How would you respond to the 
argument that the bar profession would be disad-
vantaged if more rights and privileges were granted 
to solicitors?

If you merely look at the interests of the two profes-
sions separately, then of course you are able to find 
conflicts between them. The solicitor branch of the 
professions always regards the Bar as a brother. We 
come from the same family.

In-house lawyers, from certain categories such as ac-
counting and insurance companies, or statutory bod-
ies, when they instruct barristers to handle their court 
cases, there is no need for them to instruct the Bar 
through the solicitors. Some members of the solicitor 
branch might not like this. Similarly, there might be 
members from the Bar who might not be happy with 
us doing High Court Advocacy work and they might 
see us eating into their pies. However, I do not think 
this represents the majority view.
 
What is more important is not the interest of the sec-
tors of the legal profession. Instead, it is the interest 
of the public and of the users of the legal services.  
They have more choices and can hire talents from 
different sectors. They are not restricted to find a bar-
rister if they have a case to be argued in front of the 
court where they might wish to instruct a solicitor-ad-
vocate.  That is more important than merely looking 
at the interests of the profession alone.
 
I personally think that the current mechanism that en-
ables solicitors to acquire higher right of audience is 
working well. But I would like to see more regular as-
sessments to enable more eligible solicitors to obtain 
the higher rights.
 
On the question of whether the right of audience to all 
solicitors should be further extended, I could see ar-
guments from both sides. In the solicitors’ profession, 
we have specialised practice areas. Some lawyers, 
for example, may spend their whole career practicing 
in non-contentious areas, they might not be familiar 
with the court procedure. Thus, trainings are required 
to better equip these people to become an advocate. 
Hence I think assessment is still necessary.
 
We encourage young solicitors to engage in advoca-
cy.  Solicitor-advocate assessment only enables solic-
itor-advocate to appear in Higher Court. There are no 
restrictions on young solicitors practicing advocacy 
in magistracies and the District Courts as well as in 
chambers of the High Court.

What do you think are the prospects of future law-
yers in Hong Kong? Do you think the PRC would 
become the future centre-stage for Hong Kong law-
yers?

Lawyers are service providers. If we can predict the 
future growth in certain kind of clients and work, law-
yers can equip themselves in advance with the neces-
sary ability and skillset to serve that type of clients.
 
One way is to look at what our central government 
is engineering, let’s say, in the Greater Bay Area Ini-
tiative. The intention behind is to link up nine canton 
cities with Macau and Hong Kong. The initiative is 
bound to promote integration between business, peo-
ple, and work, among the eleven cities.
 
Over the past ten years, the types of legal work that 
have Chinese elements in it have grown substantially.  
When I was admitted in the late 1980s, only a tiny 
portion of the legal work I did, at the time in terms of 
litigation work, involved acting for foreign or main-
land Chinese investors.
 
In the early 1990s, we came across work from the 
mainland China. Nevertheless, the clients were reluc-
tant to pay our fee at the time.  Since year 2000, there 
were influx of more sophisticated Chinese clients 
coming to Hong Kong seeking both legal and other 
professional services. As a result, there was a demand 
for well-versed and skilled lawyers who understand 
both legal systems and the business culture in China.
 
Looking ahead, I believe there will be a continuous 
inflow of Chinese investors and clients to Hong Kong 
for legal services. It would be wise to equip yourself 
with the necessary skillset that involve language and 
legal skills in the PRC jurisdiction.  I also do not rule 
out the possibility that there would be more inbound 
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and outbound deals that involve the Association of 
the Southeast Asian Nations (ASEAN). The reason is 
that in 2017 Hong Kong signed a Free Trade Agree-
ment with the ASEAN, which foresaw more business 
interactions between China, Hong Kong and ASEAN 
countries with Hong Kong being a conduit.  With the 
anticipated inpouring capital, Hong Kong legal ser-
vice providers will play a pivotal role in satisfying the 
legal services needs associated with mainland-related 
business transactions and investment.

Compared to being qualified in England & Wales, 
New York or the PRC, how would you rate Hong 
Kong qualifications’ competitiveness?

Hong Kong admission is essential for Hong Kong 
law practice.
 
With globalisation, the world is getting smaller.  
Hong Kong is a place where we deal with legal work 
with cross-border elements every day, so having legal 
knowledge and getting admitted in different jurisdic-
tions would also be an edge. I would encourage young 
and budding lawyers to consider taking the New York 
Bar and/or the Chinese Bar on top of getting admitted 
as a Hong Kong lawyer.
 
Getting admitted in more jurisdictions also allows 
one to be able to work abroad. Our generation, back 
in the 80s, was mainly set in Hong Kong and per-
formed legal work domestically. I urge the younger 
generation to embrace opportunity to work abroad so 
as to broaden their horizons. If you have a qualifica-
tion in New York, maybe you can ask for a second-
ment from your firm to go to New York and get some 
experience there.
 
As lawyers, we should not be complacent. We should 
always try to upgrade ourselves in whatever form: le-
gal qualification, new skills, languages, etc.

In addition to gaining admission from other juris-
dictions, there is also a trend for young lawyers, or 
even fresh graduates, to study a master’s degree 
in a particular area of law. As someone who has 
specialised in Chinese law, what advice would you 
give us on when and how we should choose what 
practice to focus on?

It is important to go back to basics. The first stage 
is to ask yourself what is the ultimate plan if you go 
into law. If you want to pursue a quiet life, or wish to 
make a quick fortune, then you might have chosen 
the wrong profession.  Being a lawyer requires you 
to have the desire to help solve your clients’ prob-
lems.  This applies to all ranges of practices. Is that 
something you want to do for the rest of your life? Do 

you get satisfaction out of helping clients solve their 
problems with your professional skills?
 
Proceeding to the second stage, ask yourself: How 
can you be a better lawyer? How can I help my cli-
ents solve their problems more efficiently? Do I need 
to equip myself to better serve my clients? That will 
make you think about if you need a Masters’ degree, 
if that fits into the scope of your clients’ needs. If you 
start from the basics, you will not lose track of where 
you are going.
 
Some students are worried about their ability in se-
curing a training contract. I want to share with you 
this story. One of the students I met years ago did not 
manage to get a training contract. He told me that he 
wanted to go into the insurance law practice but he 
could not find an insurance law firm willing to take 
him on as a trainee. My advice to him then was to 
pursue an in-house role in an insurance company first. 
He could then later try to get a job with law firms with 
the help of his experience working in that insurance 
company, which most law firms would like. Today, he 
is one of the GCs in a top insurance company having 
spent a few years in the insurance practice of an inter-
national law firm. His dream has come true.
 
My advice to students is to juggle your mind, and do 
not follow where other people go blindly. If you are 
stuck, keep an open mind to other possibilities. With 
good planning, they will lead you back to where you 
wanted to go.

‘As lawyers, we should not be 
complacent. We should al-

ways try to upgrade ourselves 
in whatever form: legal qualifi-
cation, new skills, languages.’
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