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01 LETTER FROM THE EDITORS

LETTER

from the Editors

The Hong Kong Student Law Gazette’s motto, ‘legal scholarship with integrity’, is one to which we
vouch to stay true. It stands for the pride we take
in cultivating, fostering and upholding the virtue of
academic excellence and diversity in law students,
including ourselves. As Editors and Writers, we are
honoured to take the helm of this invaluable publication to bring about what we believe in and stand
for.
To this purpose, we are committed to continue what
our predecessors had laid before us, by leading the
Gazette to serve our budding talents, for them to
reach out, showcase themselves, and hone their legal analytical and writing skills. Here, young minds
meet and keep each other abreast with legal developments. Between Editors and Writers, we form
a tight knot of community advancing each other’s
understanding through researching and exploring
together topics of interest to students, academia and
practitioners, and shaping the argumentative substance and direction of each promising article. At
the Board, with the inclusion of the undergraduates’
bright minds and more postgraduates with different backgrounds and specialisation, we continue the
promotion of the Gazette as a learning platform for
Editors and Writers alike.

The Fall issue offers unique insights on diverse areas
of law in multiple jurisdictions, such as Korea and
Taiwan, the topics of which range from issues of
human rights and constitutions to that of the environment’s, matters of privacy and data to financial
developments. The introduction of the ‘Insights
into Diversity’ section tracks our writers’ concerns
over clashes between the old order and the new, the
rights of the religious and the advocates of reform
and the legitimacy of their claims.
This issue we were granted audience with the former
Secretary for Justice, the Hon Rimsky Yuen Kwokkeung SC days before he left office. Mr Yuen shared
his invaluable insights on comparative arbitration
landscape, Hong Kong’s legal future post-2047 and
its significance and the government’s position in following through controversial policy enactment. We
sincerely thank Mr Yuen for his carefully reasoned
responses and his thoughtful career advice to the
Editorial Board.
Finally, we would like to take this opportunity to express our gratitude to the passionate support of the
contributors, our team of editors for all the diligent
efforts and the unwavering support from our generous sponsors and the Law Faculty.
We hope that you will find this publication intellectually stimulating and informative. As the new
academic year commences, we encourage you to remain incessantly curious and passionately engaged
with local and international legal issues.

Best Wishes,

JASON LEE & VANESSA HUNG

Editors-in-Chief
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05 HONG KONG

Bulking Up the Paper Tiger

A Proposed Amendment to
The Guideline on the First Conduct
Rule of the Competition Ordinance

Philemon Chan
Since 2015, the First Conduct Rule (FCR) of the Hong
Kong Competition Ordinance (CO, Cap 619) has been
in force to promote market competition by regulating
undertaking, which gives effect to an agreement, concerted practice or decision of association, which by
object or effect, prevent, restrict or distort competition
in Hong Kong. Although the FCR Guideline is not a
law, it was issued by the Competition Commission (the
Commission) to explain to the public how it intends to
interpret and give effect to the FCR on a variety of competition issues. Therefore, the lack of clarity and comprehensiveness in the FCR Guideline may compromise
the efficacy of the regime. This article identifies possible
amendments to areas in relation to ‘collective bargaining’ (para. 2.18 – 2.21) in the FCR Guideline and argues
that such changes will improve legal certainty and the
administration of the CO.
LEGAL STATUS OF ‘SELF-EMPLOYED PERSON’
To contravene the CO, an individual entity must be an
‘undertaking’ that undertakes ‘economic activity’. Since
employment relationship gives rise to a single economic unit (SEU), employees enjoy exemption from the
scrutiny of the CO. However, the legal stus of ‘self-employed person’ is rather vague as the language adopted
in the FCR Guideline is unclear. Para. 2.20 states that
‘[i]n general, self-employed persons…, are considered
to be undertakings for the purposes of the Ordinance.’
Nevertheless, in para. 2.21, it reads ‘[i]n some limited circumstances, a self-employed person may not be
considered an undertaking…where the relationship
between the self-employed person and an undertaking is similar to that which exists between an employee
and an employer…the self-employed person may be
regarded…as a de facto employee.’ The clarity of para.
2.21 may be improved by incorporating a non-exhaus
ive list of factors as outlined in Market Investigations v
Minister of Social Security [1969] 2 QB 173 that helps to
determine whether a person is an employee.
HKSLG · FALL 2017 · ISSUE 11

An employment relationship is likely to be found when:
(1) The employer has a degree of control to instruct
and direct the conducts of the person providing the
services.
(2) The employer makes payment of wages, benefits
and Mandatory Provident Fund (MPF) contributions to the person providing the services.
(3) The person works exclusively for the employer.
(4) The person providing the services is given equipment or materials to work.
(5) The person providing the services bears no financial risk or investments of the employer.
(6) The work provided by the person is integrated
into the employer’s business or part of the organisation.
In assessing the existence of employment relationships,
common law courts consider the substance of the
agreement and the nature of the work to be more important than the formality of the agreement. The inclusion of any formulation of the above principles will be
beneficial in explaining the Commission’s perspectives
regarding the meaning of ‘in some limited circumstances’ and ‘de facto employee’. Clarity in the distinction between the legal status of a self-employed person
and an employee will improve the legal certainty of the
FCR Guideline. Subsequently, the administration of the
CO will also be made easier.

HONG KONG 06
COMPLEX COLLECTIVE BARGAINING SITUATIONS

When one company bargains with a trade union consisting of both employees and self-employed persons

Apart from the above suggestions, the FCR Guideline
should ease public concern by including complex illustrative scenarios of collective bargaining to explain
whether certain activities would contravene the CO.
For example:

It is unclear how the Commission will approach such a
situation, because it involves a trade union comprised
of both employees and self-employed persons who give
effect to the agreement collectively and simultaneously.
It is unfair and unreasonable if ‘employees’ were to be
exempted while ‘self-employed persons’ were liable under the CO. Further reasoning and directions to reconcile this unique situation are required should the treatment of the two groups differ in the enforcement of law.

When one company faces a trade union of a group
of self-employed workers who attempts to negotiate
with the company on the terms of employment
In the building and constructions sectors in Hong
Kong, it is a common practice that bar benders collectively bargain with employers for higher wages and the
guarantee of sufficient working hours. According to the
Commission’s interpretation, self-employed workers
are generally considered as undertakings. It should also
be logical to infer that an association of self-employed
workers is an undertaking due to the distinctive legal
status of its members. As a result, if a trade union represents its members and collectively agree with an employer regarding employment and conditions of work,
it should be regarded as an agreement made between
undertakings, which may by object or effect harm market competition. Therefore, such collective bargaining
situation would likely contravene the CO.

THE EUROPEAN APPROACH CAN BE A ROLE
MODEL
The European Free Trade Area Court’s approach in
Case E-8/00 Norwegian Federation of Trade Unions v
Norwegian Association of Local and Regional Authorities [2002] 5 CMLR 160 can be a role model for Hong
Kong. The court struck a balance between employers
and employees’ interests, and clarified that any pursuit
in a collective agreement that goes beyond the scope of
employment and work conditions should be subject to
competition laws.

When a trade union of employees bargains with an
association of employers on the terms of the work
Although an assumption could be made that each
employer is matched with an employee in opposition
during a bargain, it cannot be said that all combinations of employer/employee form a SEU on aggregate
would be excluded from the CO. While employers enjoy greater bargaining power as they behave in a collective manner, this is also true for employees cooperating
in the form of a trade union. The agreement concluded
between the association of employers and the union of
employees can exhibit greater effect on market competition, for example, on wages and terms of benefits than
agreements concluded between separate and independent employer/employee negotiations. Additionally,
exchange of sensitive information is also inherent in
this type of agreements. Therefore, collective bargaining between an association of employers and a trade
union of employees should also be clarified and subject
to competition rules.

CONCLUSION
Collective bargaining, if appropriately applied, protects
workers from being deprived of equitable conditions at
work. Nonetheless, the rights and benefits of employers should also be observed because it is only through
which a win-win result can be achieved. At this point in
time, this article submits that developing a more comprehensible FCR Guideline for the promotion of the
benefits of ‘market competition’ and ‘collective bargaining’ may be a more realistic milestone to reach.
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07 HONG KONG

The National Anthem
Law in Hong Kong
Christopher Jay
The National Anthem Law passed by the National
People’s Congress Standing Committee (NPCSC) in
its 29th session came into effect on 1 October 2017. In
Hong Kong, the freedom of speech and expression are
not absolute rights. The Hong Kong Bill of Rights Ordinance permits only restrictions that are provided by
law and are necessary. In HKSAR v Ng Kung Siu & Another [1999] 3 HKLRD 907, the Court permits limited
statutory restrictions on expression through acts such
as flag desecration for reason of ‘ordre public.’ Trepidation therefore arises as to the scope of this law in
further constraining rights. Although it is highly likely that Hong Kong will soon be required to implement
this law, changes can be made by the legislature to
accommodate the local context. This article analyses
the context in which the National Anthem Law is to
be passed in Hong Kong, and gleans on international
jurisprudence for reference.
THE SUBSTANCE OF THE LAW
The National Anthem Law 2017 aims to protect the
‘dignity of the national anthem…enhance citizens conception of the state...carry forward the spirit of patriotism, and cultivate and practise the socialist core values.’ It does so by prescribing the permissible usage of
the national anthem, banning it in other circumstances

HKSLG · FALL 2017 · ISSUE 11

and punishing breaches. Art. 7 stipulates that all persons present must ‘stand solemnly,’ be dignified and
shall not show any disrespect to the national anthem
when it is being played. Art. 8 bans its use in any trademark or commercial advertisement, at any private funeral, and other inappropriate occasions. Art. 15 introduces the punishment in the form of a warning or
administrative detention for those who ‘intentionally
tamper’ with the national anthem, ‘distort or denigrate’
it through singing or playing or insults it in any other
way in any public occasion.
CONSTITUTIONAL CONTEXT
The National Anthem Law had no legal effect in Hong
Kong when it came into force on 1 October. Pursuant to
Art. 18 Basic Law, only national laws relating to matters
beyond Hong Kong’s autonomy and contained within
Annex III are to be applied in Hong Kong. To modify
Annex III, the NPCSC must first consult with the Committee for the Basic Law and the HKSAR government.
Even after its addition to Annex III, it must be subsequently ratified by the HKSAR locally through its own
legislation or by promulgation. According to scholars
and government officials, it is extremely likely that the
law will be added to Annex III, alongside the National
Flag Law and National Emblem Law.

HONG KONG 08
PASSING THE LAW IN HONG KONG

INTERNATIONAL APPROACHES

It is broadly agreed by government officials and
legislators that a complete adoption of the law would
be inappropriate. Alterations must be made to
accommodate Hong Kong’s legal system, as it was in
the case of the National Flag and National Emblem
Ordinance. China’s criminal code specifies criminal detention, deprivation of political rights, public surveillance, and a maximum of three years imprisonment for flag desecration. In comparison,
the respective Hong Kong version was modified
to entail only a $50,000 HKD fine and three years
imprisonment. Building upon this precedent, the
National Anthem Law could be similarly ‘fine-tuned’ to
better suit Hong Kong’s legal climate.

It may be helpful to examine the legislation of different
jurisdictions regarding the legislation of the National Anthem law and its corresponding social implications. The US has unenforced anthem laws, but their
enforceability is still subject to longstanding debates in
the Congress. India has criminalised obstruction to the
singing of the anthem or ‘causing disturbance to an assembly engaged in such singing.’ It has been ruled that
standing while the national anthem is being played in
cinemas is necessary to show respect. Japan has a national law that specifies a national anthem, but each
prefecture decides its own practices and penalties as it
deems appropriate. For instance, regulations in Osaka
and Tokyo require standing at ceremonies. Clearly, different approaches exist in regulating the laws of national anthems around the world. Hong Kong’s legislature
may examine their levels of scrutiny for reference and
guidance.

One controversial feature is the administrative
detention punishment. In China, administrative
detentions are carried out by the Public Security Organ
for the enforcement of various criminal laws. However,
this is not available for use by the Hong Kong Police
Force. This aspect of the law can be easily remedied in
the Legislative Council by substitution or removal.
This is also an opportunity to clarify the
ambiguity in various points of law through
the Legislative Council. Due to differences in the legal systems between China and Hong Kong, the
statutory language in Chinese laws are relatively vague and provide the courts a wider degree of discretion. But since Hong Kong practices
common law as inherited from its colonial past, it
is necessary that the law complies with clarity and
certainty requirements for the rule of law. As such,
further details and precise definitions must be given
to explicate the legislative intent and allow consistent
enforcement.

For more ideas regarding potential alterations, a public
consultation may be of assistance. Since this national
law was intended to apply to the Mainland, differences
in social context should be considered by Hong Kong’s
legislative promulgation or implementation of the law.
It would be beneficial to find answers and other hidden
issues by seeking public input.
LOOKING FORWARD
Validity of law will not be the only concern. Other constitutional questions surrounding the mechanism of
applying national laws are still open to question. In any
case, the government must carry out their duty carefully with due consideration to the interests of all stakeholders. The adoption of the National Anthem Law has
raised constitutional controversy, but with the correct
approach, it could be smoothly adopted while being
adequately respectful of rights.
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Big Data:
A Double-edged Sword in
the Legal Profession?
In 2012, Nik Reed and Daniel Lewis launched Ravel
Law – the first legal search, analytics and visualisation
platform that incorporates big data analytics. This article will address the question of whether the use of big
data is beneficial to the legal profession in the long run,
as it is a double-edged sword that may lead to redundancies but also assist the legal profession. This article
will discuss how lawyers and law students should adapt
to these changes, and argue that big data will increase
the efficiency of the legal market.

WHAT IS BIG DATA?
Big Data: A Business and Legal Guide defines big data
as ‘[a] process to deliver decision-making insights. The
process uses people and technology to quickly analyse
large amounts of data of different types (traditional table structured data and unstructured data, such as pictures, video, email, transaction data, and social media
interactions) from a variety of sources to produce a
stream of actionable knowledge.’
According to business advisor Bernard Marr, the process of analysing data mainly involves four techniques:
text analytics to extract information and insights;
speech analytics to identify emotions behind the words;
video or image analysis to predict human behaviour;
and combined analytics of different datasets to improve
efficiency. Companies using big data can then visualise the results and predict their customers’ needs. For
example, Walmart combines data from customers’ past
HKSLG · FALL 2017 · ISSUE 11

Tam Wing Fung

purchases, their mobile phone location data, internal
stock control records, social media, and information
from other sources to predict each customer’s next purchase. If, on a sunny day, a customer buys any barbeque-related goods from Walmart, and a Walmart store
within a 3-mile radius from the customer has BBQ
cleaners in stock, he may receive an electronic voucher
for the cleaner!
USING BIG DATA IN LAW
Similarly, Ravel Law uses big data to help law firms predict judgments. One of its products, Judge Analytics,
‘lets lawyers search through every decision made by
particular judges to find those most likely to be sympathetic to their arguments’ and helps them spot connections and opportunities by visualising data, according
to Marr. The Judge Dashboard first ‘identifies the cases,
circuits, and judges your judge finds most persuasive’.
The text analytics tool then ‘uncover[s] the rules and
specific language your judge favors [sic]’. Finally, users
may devise litigation strategies based on the platform’s
predictions of the judge’s behaviour. The integration
of Ravel Law services into LexisNexis by 2018 further
suggests that big data will become increasingly popular
in the legal profession.
THE IMPACT OF BIG DATA
ON THE LEGAL PROFESSION
Deloitte’s report on disruptive technology in the legal
profession highlights the need for lawyers to ‘understand the potential of pattern recognition’ in big data
analytics. Apart from learning to work with unstructured data such as audio and visual records, lawyers
should also develop skills in using predictive legal technology, which may improve the success rate of litigations. For example, an algorithm created by US scholars
Bommarito, Katz and Blackman, matched or outperformed a number of legal experts with its 69% success
rate in predicting historical Supreme Court verdicts us-
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-ing only data available before decisions.

FUTURE LAWYERS AND LAW FIRMS

Disruptive technology may cause redundancies, as big
data methods will reduce the demand for lawyers and
paralegals, as well as the amount of time dedicated
to research. Richard Susskind, IT advisor to the Lord
Chief Justice of England and Wales, suggests that law
firms may be replaced by ‘advanced systems, or less
costly workers supported by technology or standard
processes, or by lay-people armed with online self-help
tools’ in the future.

The use of big data may become a growing trend in
the legal profession. Lawyers and law students should
prepare for these changes and learn to use big data.
Although the number of traditional law firms may decrease, lawyers and law students may become entrepreneurs or professionals who can use their legal knowledge and computing skills to forge new career paths.

On the other hand, time-saving technology enables lawyers to focus on devising solutions and strategies rather than repetitive tasks. Deloitte’s report on developing
legal talent states that new high-skilled roles have been
created in response to automation, while lower-skilled
workers such as legal secretaries face unemployment.
Another report titled Transformers also presents a positive view of automation, as the decline in low-skilled
jobs across the UK has been outweighed by the creation
of new jobs in higher-skilled, non-routine occupations,
resulting in a net increase of £140 billion in new wages.
The creation of new jobs in the legal profession will
provide opportunities for lawyers who are skilled in
analysing big data, while law firms may be able to offer more services at lower prices as big data helps them
save time and research costs. When planning business
development strategies, law firms may even collect and
analyse data to anticipate future trends and customise
their services accordingly.

In Tomorrow’s Lawyers, Susskind proposes eight new
jobs for future lawyers. Lawyers who are familiar with
big data could become in-house legal management
consultants, who normally deal with management issues including ‘strategy formulation’ and ‘the introduction of information technology.’ Alternatively, they
could become in-house legal risk managers, assessing
and identifying ‘potential pitfalls and threats to [clients’] business[es]’.
Apart from working in-house or setting up their own
consultancy businesses, lawyers with computing skills
can join ‘new-look law firms’ and ‘online legal service providers’, which offer legal services at low prices by ‘keeping overheads very low’ and ‘us[ing] IT and
knowledge management imaginatively’.
In the long run, technologies such as AI and big data
will lead to greater diversification within the legal sector to meet clients’ changing needs. Instead of working at traditional law firms, lawyers may become professionals who help clients avoid litigation. Time and
costs involved in litigation will also decrease due to the
rise of non-traditional legal service providers. Therefore, the long-term benefits of using big data outweighs
its short-term disadvantages as technological advancements will potentially increase the efficiency of the legal industry.
CONCLUSION
The use of big data should be widely promoted in the
legal profession, as it enables law firms to greatly reduce
research costs and hours. Big data may initially act as
a double-edged sword, bringing about redundancies
in the short term while lawyers skilled in using legal
technology are given new job opportunities. However,
in the long run, big data will result in the development
of customised services, and more importantly, an improved legal industry that maximises efficiency and
avoids unnecessary litigations.
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11 HONG KONG
Contracts (Rights of Third Parties) Ordinance (Cap 623):

Reforming the rigid
doctrine of privity
Assume Helen and Thomas agree that in exchange for a
payment of $5,000 by Thomas to Helen, Helen will walk
the dog for Amy twice a week for one year. In return,
Thomas pays Helen the agreed sum of $5,000. Helen
then stops walking Amy’s dog after three months. In
the past, the doctrine of privity would operate to prevent Amy from suing Helen for her breach of contract,
because Amy is not a party (‘privy’) to this contract.
Thanks to the Contracts (Rights of Third Parties) Ordinance (Cap 623) (the Ordinance), which came into
effect on January 1, 2016 in Hong Kong, Amy’s legal
position has changed such that she can now enforce jus
quaesitum tertio, i.e. her contractual rights on account
for third parties, provided that the contract was entered
into on or after January 1, 2016 (s. 3(1)) and that Amy
was identified as a beneficiary in the contract (s. 4(2)).
The new Ordinance aims at protecting third parties’
rights and will not operate to make a third party liable.

Conan Tsang

party where that [was] the expressed intention the parties.’
THE REFORM
The Ordinance now gives effect to the parties’ intention
to confer benefit on a third party where (a) the contract
expressly provides that the third party may do so; or (b)
the term purports to confer a benefit on the third party
(s. 4(1)). Where the parties do not intend to confer a
benefit on a third party, it is always open to them to
restrict the scope of third party rights by, for instance,
incorporating an exclusion clause to ensure that unintended third parties do not obtain rights under the second limb of the provision. This change in law not only
respects the parties’ intentions but also promotes legal
certainty.

This article submits that the new Ordinance is to be
welcomed as it respects parties’ contractual intentions,
promotes legal certainty, and does justice to third parties who have relied on the promises to his or her detriment.
THE AGE-OLD DOCTRINE OF PRIVITY
The traditional doctrine of privity means that a person
cannot acquire rights, or be subjected to liabilities, arising under a contract to which the person is not a party.
The law on privity is generally considered to have been
settled in Tweddle v Atkinson [1861] EWHC QB J57,
where Wightman J famously noted that ‘no stranger to
the consideration could take advantage of a contract although made for his benefit.’
However, the doctrine’s rigid operation fails to give effect to the intentions of the contractual parties. In Darlington Borough Council v Wiltshier Northern Ltd [1995]
1 WLR 68, at 76, Steyn LJ remarked that ‘there [was] no
doctrinal, logical, or policy reason why the law should
deny effectiveness to a contract for the benefit of a third
HKSLG · FALL 2017 · ISSUE 11

The traditional doctrine of privity also does a grave injustice to a third party who regulated his or her affairs
in the expectation to obtain benefit from that promise
and relied on the promise to his or her own detriment.
This was noted by Mason CJ in Trident General Insurance Co Ltd v McNiece Bros Pty Ltd [1988] HCA 44:
‘injustice…arises…[where third parties] order their
affairs accordingly…the likelihood of…reliance on
the part of the third party in the case of a benefit to
be provided for him…is so tangible that the common
law should be shaped with that likelihood in mind.’ The
Ordinance now provides that where the third party
has relied on the term and (i) the promisor is aware
of the reliance; or (ii) the promisor can reasonably be
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expected to have foreseen that the third party would
rely on the term, then the parties to the contract may
not rescind or vary the contract by agreement without
the third party’s consent so as to alter or extinguish the
third party’s right under the contract (s. 6(1) and (2)).
Prior to the enactment of the Ordinance, courts have
long been endeavouring to find recourse to devices
such as trusts in the interpretation of contracts, in order to allow a third party to enforce his otherwise unenforceable rights. Much uncertainty arises because
there is always the possibility that a court, in its eagerness to avoid the harshness of the privity rule, finds an
exception to the rule based on existing concepts by imputing intention onto the parties. The Ordinance now
provides a direct path for a third party to enforce his
contractual rights according to the contractual terms,
and the courts no longer have to base their decisions
on artificial use of devices, especially where the parties
may not have so intended when concluding the contract.
REVISITING OLD CASES WITH
THE NEW ORDINANCE
It would be helpful to revisit some leading cases on
privity to observe how they would have been decided had this Ordinance been in place. For instance, in
Tweddle, the contract provided that ‘William Tweddle
has full power to sue the said parties…for the aforesaid
sums hereby promised and specified’; William Tweddle
would very likely be able to enforce the promise under the Ordinance because he was expressly identified
in the contract (s. 4(2)) that expressly provides that he
may do so (s. 4(1)).
CONCLUSION
The Ordinance now brings Hong Kong contract law
in line with jurisdictions such as the UK (Contracts
(Rights of Third Parties) Act 1999) and Singapore
(Contracts (Rights of Third Parties) Act), where the
rigid traditional common law doctrine of privity has
been reformed through legislation. Contracts that were
entered into previously would not be subject to the
operation of this Ordinance. It is anticipated, however, that Hong Kong courts will soon deal with cases of
third party claims. This will certainly enrich our understanding of the conferment of rights to third parties
and make important contributions to the common law,
the grand reservoir of our jurisprudence.
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The Challenges on

privacy and data protection by
Distributed Ledger Technology
Kelvin Tsang Ken Lam
Distributed Ledger Technology (DLT), which is also
known as blockchain, is a database technology that is
particularly useful for recording commercial transactions. Today, most databases are centralised where a single administrator is responsible for the completeness,
accuracy, maintenance, and security of the ledger. For
example, Hong Kong’s consumer credit reporting system is centrally administered and facilitates the sharing
of consumer credit history to credit providers such as
banks. DLT replaces the centralised transaction database by ‘distributing’ the maintenance responsibility to
different participants in the database. Each participant
will have an identical copy of the distributed ledger and
it contains the entire historical records of past transactions carried out in the system. For each new transaction, a new and separate record is generated and then
added as a new entry to the existing distributed ledger.
By decentralising the authentication process, DLT can
improve efficiency and reduce the risk of system failure
due to one single ledger being compromised. However,
DLT also brings challenges on privacy and data protection. This article attempts to assess the two challenges
and to explore how they can be overcome.

ber 2016. It provided an in-depth discussion on the potential application of DLT as well as a general overview
on the various legal matters of DLT including its risks,
inherent regulatory implications and possible control
issues associated with its applications to the banking
services industry. While the DLT Whitepaper concluded a permissioned DLT platform may be preferred, it
has only included a brief analysis on the implications
of Personal Data (Privacy) Ordinance (PDPO) on
DLT. Nonetheless, the ‘Whitepaper 2.0 on DLT’ (DLT
Whitepaper 2.0) published in October 2017 provided a
more elaborated evaluation on the various legal issues
surrounding DLT.
COMPLIANCE ISSUES WITH PERSONAL DATA
(PRIVACY) ORDINANCE (PDPO)
Although personal data within a DLT system are encrypted, the risk of decoding the ledger to reveal such
data is still present. Therefore, encrypted data is likely
to qualify as personal data and will fall within the scope
of PDPO. Of the six data protection principles (DPP)
under PDPO, 1 and 3 states that personal data is to be
collected and used for a direct purpose of the data user.
If personal data can be accessed either by decryption or
accessed by all nodes of a DLT platform then DPP1 and
3 maybe contravened. A possible solution would be to
store personal data off the ledger and only keep hashes
of personal data to ensure data integrity.
JURISDICTIONAL UNCERTAINTY

CURRENT DEVELOPMENT IN HONG KONG
As with many new technologies, there is currently
no specific legislation to regulate DLT. Yet, the Hong
Kong Monetary Authority (HKMA) commissioned a
research project on DLT with Hong Kong Applied Science and Technology Research Institute and published
a ‘Whitepaper on DLT’ (DLT Whitepaper) in NovemHKSLG · FALL 2017 · ISSUE 11

A privacy issue with DLT is that the shared ledgers
have no specific location and the network will usually
involve various data centres located in different countries. As a result, it is not clear as to which jurisdictional
rules should apply. This uncertainty may lead to violations of the sixth Data Protection Principle (DPP6),
which stipulates that data subject has the right to know
what data is being held about them. It is likely to pose a
significant challenge for the data subject to trace, locate
and identify what data is being held about them, for
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the simple fact of not knowing which country housed
the data. This lack of jurisdictional certainty also creates concerns for liability, where there is ultimately no
party responsible for the function of the DLT network
or who is responsible for the defects in the system. At
the moment, there is no well-founded solution to address this legal uncertainty. Regulators may look into
international law for a possible remedy.
POTENTIAL VIOLATION WITH THE ‘RIGHT
TO BE FORGOTTEN’
The decentralised nature of an unpermissioned DLT
platform means that the only way to delete any personal data completely from the database is by obtaining
the consensus of the majority of the participants. While
this is theoretically possible, it is extremely difficult
to implement in practice. This may violate the second
Data Protection Principle (DPP2) which stipulates that
no personal data is to be retained longer than is necessary to fulfil the intended purpose. For instance, Hang
Seng bank was held to have contravened DPP2 in 2011
when they retained the bankruptcy data of its customer
for 99 years. Moreover, a rising concern on the ‘right
to be forgotten’ has urged regulators from around the
world to enhance the right to erasure. In the EU, Art.
17 of the General Data Protection Regulation (GDPR)
safeguards such right by requiring the data controller
to take all reasonable steps to remove the relevant personal data and ‘any links to, or copy or replication of ’
those data. Thus, there is a clear dilemma between the
immutability aspect of DLT and the right to erasure.
One possible way to avoid this problem would be to
limit the access to data by adopting ‘permissioned
DLT’. This is because a permissioned ledger, such as

Hyperledger, allows the possibility for the selected
and authorised participants to customise the consensus protocol and make changes on the data. Nevertheless it could be counter-argued that the imposition of
appointed central administrators seems to defeat the
original purpose of DLT by building a wholly decentralised network for transaction. However, until there
is a new technological development that provides a new
and secured way to erase a record in an unpermissioned DLT platform, a permissioned ledger seems
to be the only viable DLT platform structure that can
safely comply with DPP2. While the DLT Whitepaper 2.0 suggested the issue of immutability may be
addressed by discarding the encryption key of those
personal data to be removed, concerns surrounding
the exact handling of discarded data continue to pose
security uncertainties for the regulators.
CONCLUSION
If Hong Kong were to implement DLT as an industry-wide record keeping system, two compliance issues
with data and privacy protection must be addressed:
jurisdictional uncertainty and the rights to be forgotten. To meet the statutory requirements set out in
PDPO, it is likely that a permissioned ledger is the
way forward. Given the Hong Kong Government’s
desire in developing Hong Kong into a ‘smart city’, it
may benefit more from adopting the EU’s ‘handsoff approach’ to regulating DLT so as to avoid stifling innovation. Nonetheless, it is equally important
that a designated task force such as the Fintech Facilitation Office of HKMA to actively monitor the progress and to propose specific regulations when the need
arises.
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A Prison Cell in Disguise?
Use of Physical Restraint at
Elderly Residential Care Home

Tsui Hiu Tin
This article seeks to evaluate the current legal framework regulating the use of physical restraint in residential care homes for elderly persons as a potential area of
elder abuse and its legal solutions.
‘Residential Care Homes (Elderly Persons)’ (RCHE)
are defined as ‘any premises at which more than five
persons who have attained the age of 60 years are habitually received for the purposes of care while resident
therein’, according to the Residential Care Homes (Elderly Persons) Ordinance (Cap 459) (the Ordinance).
ADVERSE EFFECTS OF PHYSICAL RESTRAINT
Imagine yourself as an old man waking up at night feeling a bit thirsty. You want to reach for a cup of water but
were strapped to the handrails of your bed. You want
to adjust your posture but you cannot move far. How
would you feel? Is it not miserable to lose control of
your own body? You may even question: why am I being ‘punished’ this way?
Such condition is an illustration of the ‘use of physical
restraint’ (UPR), which is defined as any material deliberately applied on a person’s body, not controllable
nor easily removable by him or her, to prevent a free
body movement or normal access to his or her body.
Restraint can be anything capable of performing the
said functions like hand mitts, vests, even lap trays and
bed rails.
Research has confirmed UPR’s adverse effects on elderly
persons, including physical risks such as impaired muscle strength, and psychological suffering such as loss of
self-esteem, shame, and a feeling of being trapped.
LEGAL EFFECTS OF THE CODE
Section 11(6) of the Code of Practice for RCHE (the
Code) published by the Social Welfare Department
specifically deals with the regulation of UPR. Yet, the
legal enforceability of the Code is questionable. It conHKSLG · FALL 2017 · ISSUE 11

fers no direct binding powers over RCHE, and is only
indirectly enforceable through a licensing system under the Ordinance.
The Director of Social Welfare may, upon discovery of
breach of the Code, direct remedial measures in a ‘Notice’, requesting prompt correction by RCHE. The Notice is a relatively strong deterrence, breaching of which
warrants a cessation order of use of premises and constitutes an offence against its operators punishable by a
fine and an imprisonment of two years.
Yet it is rare that an unauthorised UPR receives a Notice. Its criteria of ‘satisfactory operation and management’ and ‘promotion of welfare of (RCHE’s) residents
in a proper manner’ are too wide in its scope to offer
any useful guidance for sanctions.
The Director may also suspend or reject the renewal, or
cancel the RCHE’s license upon its breach of the Code.
It is an economic disincentive to RCHE’s operators if
invoked, albeit uncertainty remains as to when the Director finds any misuse of UPR serious enough to justify a penalty.
An alternative is the Director’s discretionary incorporation of s. 11(6) of the Code as the conditions of
RCHE’s license. Breach of conditions warrants an offence against RCHE’s operator and can be a ground
for suspension, rejection of renewal, or cancellation
of license. However, the Director retains a discretion
which may be exercised in light of other concerns such
as receiving unfavourable response from the healthcare
sector.
The Code is a marked attempt to provide more protection of the rights of the elderly, such as the requirement of a registered medical practitioner’s consent prior to imposing the UPR on residents. Without direct
legal enforceability, it may be a legal nullity, which is
neither sufficiently determinative nor authoritative in
regulating UPR among RCHE.
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Therefore, direct legislation is favourable in order to
deliver a clear and transparent message on the regulation of UPR to the public, as opposed to the conditions
incorporated into a license by the Director which may
only be known to parties directly involved.
There may be refinements by offering clearer guidelines
regarding material determination of need and more detailed procedures of imposing UPR, after deliberation
of medical experts and relevant sectors. For instance,
instead of articulating generally to keep UPR to a minimum period, a statutory time limit can be imposed as
to the frequency of reviewing the possibility to remove
restraints, or shifting to a less restrictive mode, etc.
These refinements ensure both certainty and consistency in practice, and prevent arbitrariness as well.
IMPOSING PERSONAL LIABILITY
Mere imposition of liability on RCHE in cases of abusive UPR may not be adequate. The majority of negligent caretakers face neither sufficient nor direct deterrence because in most cases, only employers are held
liable under the principle of vicarious liability; even if
one RCHE closed down, these derelict caretakers might
seek jobs elsewhere. Therefore, civil or criminal liability
of caretakers should be incurred in cases of reckless or
intentional abuse of UPR.
In appropriate circumstances, common law and statutes may be applied. In R v Pittwood (1902) 19 TLR
37, the principle of ‘commission by omission’ may be
employed to recognise criminal liability for failure to
act or report on contracted caretakers in witnessing
abuses, while liability may be recognised on abusers for
assault and battery.
Nevertheless, without specific offences directly addressing misuse of UPR, current legal position regarding the
use of UPR is unclear to layman. If victims do not know
what legal rights and remedies they are entitled to, they
would not report abuses to public authority. Society is
at loss—improvement in regulation of healthcare industry is impossible without necessary knowledge of
victims, the general public, and the government.

Moreover, RCHE are closed areas except for visitors in
prescribed periods and occasional inspections by relevant authorities. In the abhorrent 2015 case of residents
being left naked in open air before their showers, a witness revealed that maltreatment of residents has lasted
for some three or four years. Had it not taken place on a
roofless podium, it would have probably subsisted for a
longer period. This suggests extra protection is needed
for those who are in RCHE.
An assured statutory or common law categorisation of
UPR is a helpful starting point. In the state of California
in the United States, UPR under certain circumstances, for purpose not authorised by licensed physician,
is classified in statute as ‘physical abuse’. Hong Kong
should model California’s approach and enact specific
offences against improper or unauthorised uses of UPR
that amount to elder abuse.
RCHE residents are particularly vulnerable to abusive
UPR. This suggests the need of a more distinct and
tighter scrutiny towards UPR. Due to ageing, these residents are generally vulnerable in resisting abusers in
terms of physical and mental strength.
It is thus necessary to impose a specific liability on
wrongdoers, especially when the fundamental rights
enshrined in Art. 7 of the International Covenant on
Civil and Political Rights against torture and freedom
of movement are at stake.
CONCLUSION
A deliberate legislation regulating UPR in RCHE
and relevant personal liabilities invoked in its abuses
is favourable to preserve the well-being, rights, and
freedom of elderly residents. Still, the battle has just
begun—abuse of elderly is not confined to UPR nor
RCHE. Society at large has to rethink the mechanisms
for the protection of the elderly in our law and policies
to enable them to age with dignity.
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Drone Flying:

Striking Middle Ground between
Innovation, Public Safety and Privacy
Vanessa Hung
With the growing versatility and affordability of unmanned aircraft systems (UAS), drone flying has become a recreational activity for quite a few enthusiasts in the city. Wider commercial use of drones can
be anticipated in the future, especially with the rise of
drone delivery service provided by Amazon. In the age
of innovation, it is unfortunate that Hong Kong has no
specific legislation governing the civilian use of UAS.
For example, the legality of operating a drone for aerial
photography in an isolated beach or an outdoor wedding is ambiguous. Lingering issues revolving around
public safety and privacy continue to leave drone hobbyists perplexed.
This article sheds light on the legal position of recreational use of UAS in Hong Kong, explores the concerns surrounding safety and privacy, and argues that
amendment to the current law is necessary to achieve
coherence and transparency.
INADEQUATE AND SCATTERED LEGISLATIONS REVOLVING THE ISSUE OF SAFETY

paths.
As aforementioned, both Art. 48 and 100 regulate the
use of drones in a loose manner, and one should take
note that recreational UAS was not taken into consideration when the law was enacted in 1995. The significance of Art. 48 remains doubtful as to its applicability
and scope for recreational drones. The packaging of
recreational drones contains neither relevant warning
nor safety labelling, such as information about Hong
Kong’s no-fly zones and permissible altitude of operation. Besides the Order, there are also other regulations,
such as Art. 11 of Country Parks and Special Areas
Regulations and Art. 35 of the Airport Authority Bylaws that govern the use of drones, rendering this area
of law scattered and cumbersome.
The current legal landscape of UAS lacks transparency and accessibility, potentially resulting in people unknowingly breaking the law. A standardised code of law
governing the recreational use of drones should therefore be established.

In October 2016, three drone hobbyists were arrested
at the Hong Kong Formula E event attended by over
12,000 visitors, for allegedly operating drones over the
car racing area. They were suspected of breaching Art.
48 of Air Navigation (Hong Kong) Order 1995 (the Order), which states that ‘[a] person shall not recklessly or
negligently cause or permit an aircraft to endanger any
person or property.’
Art. 100 of the Order stipulates that flying an UAS that
weighs under 7 kg (without its fuel) for recreational use
is classified as model aircraft flying, and no application
to the Civil Aviation Department (CAD) is required.
The CAD has also published a safety guide available on
its website for the public’s perusal. This guide sets out
the rules regulating the altitude and time of operations,
in which recreational drones shall only be flown at a
height not exceeding 300 feet above ground level and
during daylight hours. Also, they are not to be flown in
the vicinity of an airport, aircraft approach, and takeoff
HKSLG · FALL 2017 · ISSUE 11

THE PRIVACY CONUNDRUM
Apart from potentially causing injuries and damages,
drones fitted with cameras and sensors are also potential intrusive instruments to one’s privacy. The UAS
operator is required to comply with the Personal Data
(Privacy) Ordinance Cap 486 (the Ordinance), as well
as the guidelines issued by the Privacy Comissioner for
Personal Data (the Guideline).
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The Guideline is given on the basis of key requirements
under the Ordinance, and it sets out the rules and recommendations for data users to use a drone equipped
with a camera. For example, it includes requirements to
plan the flight path carefully to avoid dangerous flying
and to use flashlights to indicate that recording is taking place.
However, there is an absence of a regulatory regime on
on drone photography and videotaping. In 2015, Privacy Commissioner Allen Chiang urged the government
to initiate a reform of privacy laws to address a slew
of privacy concerns caused by drones because privacy protection under the Ordinance is limited. The first
Data Protection Principle (DPP) requires that personal
data to be collected in a fair manner, and a drone operator should take practical steps to notify the person
affected in advance.
Although the Privacy Commission is empowered to
invoke DPP by issuing an enforcement notice to its offenders, the underlying problem is that while a breach
of the enforcement notice is an offence, contravention
of the DPP per se would lead to no legal consequences. Hence, if the Privacy Commission fails to recognise
the occurrence of the contravention and take action in
due course, the person at fault would suffer no consequences, which in turn enables invasive and pervasive
surveillance without sufficient privacy protections.
LEGAL CHALLENGES AHEAD
The legal challenges pertinent to recreational UAS are
fourfold, with the low entry barrier that expands the
prevalence of drone usage being the first and foremost.
Nowadays, one can easily purchase a drone online on
TaoBao or even at toy stores. Easy accessibility and affordability prompt beginners to pick up the habit and
intermediate users to move onto more sophisticated
models. The rapid growth of recreational drone usage
certainly should not be overlooked.

Adding fuel to the fire, technological advancement
breeds potential damages. The current rules applicable
to professional and commercial drones (over 7kg) are
stringent, especially with the licencing and insurance
requirement. Nevertheless, with the rapid progression
of technology, some larger drones, which ostensibly
have potential for injuries and damages if spun out of
control, come under the 7kg limit. It is worth pondering over the need to establish a licence requirement
of recreational drones that weigh less than 7kg. The
licence requirement can take into account the drone’s
model, flying distance, and reachable altitudes.
In addition, hard cases arise when it comes to attributing legal liability. Liability attached to both the operator and registered owner is rather ambiguous under the
circumstance that a drone operator causes injury and
damages in the course of flying a drone that does not
belong to him or her. These are one of the many legal
grey areas that the current law fails to clarify. A comprehensive mechanism to identify drone operators and
registered owners to supplement the current Order 48
should be sought.
In respect of privacy, although contravention of DPP
establishes the basis of an offence as well as a civil suit
against data users, the six ‘Data Protection Principles’
set out in Schedule I of the Ordinance are expressed
in equivocal terms. This may easily benefit data users
with eloquent legal representative and expert explanations in some circumstances. The Ordinance needs to
be couched in more definitive terms to enhance its legal clarity. Furthermore, data protection should be considered in the Distributor Code of Conduct, requiring
them to put information to inform operators of no-fly
zones, as well as their responsibilities of respecting privacy and protecting data.
A NEED TO ELIMINATE DISCORD BETWEEN
INNOVATION, PUBLIC SAFETY AND PRIVACY
Hong Kong is known for its high-rise buildings and
stunning coastlines, rendering the city an ideal place to
take aerial photography. Yet the out-of-touch statutes
are neither sufficient to displace concerns over public
safety and privacy, nor protective of the rights of drone
users and alleviate their fears of potentially violating
the law. It is time for Hong Kong’s legislature to review
the current statutes revolving around the recreational
usage of drones to enhance safety and privacy protection.
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Terrorist attacks in Hong Kong
how prepared are we?
Although Hong Kong’s terrorism threat level remains
‘moderate’, the old saying ‘hope for the best, prepare for
the worst’ springs to mind. This article seeks to discuss
and critically evaluate two bills that have been introduced to the Legislative Council (LegCo) in relation
to counter-terrorism, namely, the Anti-Money Laundering and Counter-Terrorist Financing (Financial Institutions) (Amendment) Bill (AMLCTF Bill) and the
Companies (Amendment) Bill (Companies Bill).
THE BILLS ON COUNTER-TERRORISM
The AMLCTF Bill seeks to apply the existing customer
due diligence (CDD) and record-keeping requirements
to ‘designated non-financial businesses and professions’, including solicitors. Under the new regime, in
relation to solicitors, the Law Society would be given
statutory supervisory power. Non-compliance will be
handled according to existing disciplinary mechanism
for professional misconduct.
The Companies Bill adds a provision to the current
Companies Ordinance (Cap 622) that requires certain
companies incorporated in Hong Kong to keep a significant controllers registers (SCR), including the beneficial ownership of company shares or persons or entities
with significant control. The companies also need to
ensure that the SCR is accurate and up-to-date at all
times.
These two bills were introduced to deter terrorist financing by way of stricter vetting of clients and disclosure of company ownership ‘behind the scenes’.
CRITICAL ANALYSIS
Enforceability of the Bill
The AMLCTF Bill’s enforceability is questionable, particularly in relation to small size law firms. In Hong
Kong, solicitors in small-sized partnerships work as
sole proprietors, handling initial public offerings or
transactions of a large amount of money. These solicitors may not have enough resources to conduct
the necessary CDD measures. In addition, given that
non-compliance with the requirements is only subject
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Selina Ho
to the Law Society’s disciplinary actions, the deterrent
effect of the AMLCTF Bill may be diminished. In comparison, punishment for non-compliance for financial
institutions is a criminal offence.
Consequences of non-compliance
The Companies Bill is a significant improvement over
the existing regime, which requires companies to only
keep a register of legal ownership. It addresses the
problem of using beneficial ownership structure or a
nominee arrangement to hide the true significant controllers. According to the LegCo Brief, an applicable
company is a company incorporated in Hong Kong,
except for listed companies and companies exempted
under the actual amendment. Undoubtedly, the coverage of this amendment must be wide enough to cover
as many categories of companies as possible.
Effectiveness of the SCR
The SCR can be inspected by law enforcement officers
for the purpose of preventing, detecting or investigating money laundering or terrorist financing activities.
If a company fails to cooperate, the officer may apply
to the Court of First Instance for an order compelling
cooperation. Effectiveness may increase if such applications for order can be dealt with high priority, given
the potential serious consequence of terrorist financing
and the liquidity of disposing of assets in a company.
CONCLUSION
The legal profession certainly has a role to play in
counter-terrorism efforts after the enactment of the
two Bills. The efforts of the legal profession in compliance with the relevant laws can protect the public by
monitoring and preventing terrorist financing before
a planned attack matures. Even though the two Bills
are under progress, it is meaningful to understand the
anti-terrorism effort of the Hong Kong legislature and
pros and cons of the new law. As a single terror can
result in significant damage in Hong Kong, all citizens
and legal professions shall put effort together.
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Coining a Bit of Law:

Examinining Cryptocurrency
Regulation in the US
With a decentralised network and a business model
predicated on providing anonymity, Bitcoin—a purely
market-based cryptocurrency—has been facing scrutiny since its emergence in 2009. The introduction of
the peer-to-peer monetary system has given rise to new
legal issues and the need to make specific regulatory
choices. The US, in particular, currently illustrates the
efficacy of using existing laws to create a legal framework for virtual currencies.
THE NEED FOR REGULATION
Unlike a dollar, Bitcoin is not backed by any legal entity,
and its supply is not determined by any central bank.
Individuals engage in Bitcoin transactions without intermediary oversight. However, the attractive feature of
Bitcoin, that users complete transactions anonymously, has been associated with unlawful activities such as
drug dealing, identity theft, and tax evasion. The Bitcoin
network has given rise to issues like price fluctuation
and concerns about total fraud protection. A long-term
deflationary bias that encourages Bitcoin hoarding is
also formed. Such a continuous lack of accountability
has led to the demand for the regulation of exchanges.
CURRENT REGULATORY CLIMATE IN THE US
A number of governmental agencies have taken measures to regulate the use and reporting of cryptocurrency transactions. Even when the use of a certain technology is not specifically mentioned within the law, it can,
as exemplified in the following case, be covered by the
existing legislation.
In U.S. v. Trendon T. Shavers [2016] No.1:15-CR-00157,
Shavers conducted a fraudulent investment operation,
and the Court found him guilty on the basis that since
Bitcoins are used as money to purchase goods and can
be exchanged for conventional currencies, a contract
for the investment of Bitcoins is an ‘investment contract’ and should be subject to federal securities law.
The Financial Crimes Enforcement Network (FinCEN)
issued an interpretive guidance document that clarified
the applicability of the Bank Secrecy Act to those ob-
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taining, distributing, exchanging, accepting, or transmitting virtual currencies. Ultimately, other than merchants, all business transactions using Bitcoin have
to meet registration, reporting, and record-keeping
requirements in accordance with the existing regulations of the Bank Secrecy Act—this offsets many benefits
derived from cryptocurrency’s defining attribute of
anonymity.
The US government further regulates cryptocurrency by recognising Bitcoin exchanges under the existing laws. Earlier this year, the US Commodity Futures
Trading Commission (CFTC) approved LedgerX’s registration as a derivatives-clearing organisation under
the Commodity Exchange Act (CEA), making LedgerX
the first federally regulated digital currency options
exchange in the US. This was a step towards efforts to
appropriately allow federal interference in cryptocurrency transactions. By acknowledging a proper regulatory framework, the cryptocurrency investor base is
diversified, and the cryptocurrency market now meets
the compliance restrictions of large institutions by ensuring price volatility protection.
Concerning tax regulation, the Internal Revenue Service (IRS) released a guide to advise taxpayers to treat
virtual currency as property for tax purposes, thereby
recognising the legitimacy of virtual currency. It is important to note that agency positions continue to shift
as more specifications are added and as cryptocurrency
becomes better defined.
CONCLUSION
While the legal situation around cryptocurrency remains fluid, the path to regulation represents a revolution in how assets are transferred and how transactions
are authenticated. The use of existing legal provisions
to regulate cryptocurrency allows regulators to achieve
their intended purposes without amendments or additional undertakings. Greater adaption of existing
frameworks should aim to further improve transaction
transparency and protection, on not only an investor
and institutional level, but on a consumer level as well.
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Sustainable Development:
Any Law is Only as Good as
its Ability to be Enforced

Jenny To
‘Only when the last tree has been cut down, the last fish
been caught, and the last stream poisoned, will we realise
we cannot eat money.’—Indian Cree Prophecy
In 1972, the seed of sustainable development (SD) was
sown in the Stockholm Conference in response to climate change, yet the way to go about achieving SD remains a bone of contention. In 2017, President Trump
of the United States rebuked that the Paris Agreement
is a ‘draconian’ international deal hindering American
economic and social advancement. Is SD incompatible
with socio-economic development? Or is SD victim to
the ineffective enforcement of international environmental law? This article examines the three pillars of
SD and analyses the effectiveness of international environmental law with regard to its promotion. Corresponding solutions are suggested to cure the defects of
environmental laws as mentioned.
PRINCIPLES OF SUSTAINABLE
MENT: THREE PILLARS

DEVELOP-

As proposed in the Report of the World Commission on Environment and Development: Our Common Future (the Brundtland Report) that the purpose of SD is to meet the needs of the present without
compromising the ability of future generations to meet
theirs. The relationship among the three pillars, namely,
environmental conservation, economic advancement,
and social development, should therefore be integrative
not adversary.
Environmental conservation is the first and foremost
pillar, which accentuates biological diversity and ecological integrity. In Morton v Canada Fisheries and
Oceans [2015] FC 575, the court stressed that the
Federal Department of Fisheries and Oceans must be
cautious in making a decision which may harm the
conservation of fish. Where there are threats of serious or irreversible damage, the lack of full scientific
certainty shall not be used as a reason for postponing
cost-effective measures to prevent environmental degradation.
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The second pillar is economic advancement, which
focuses on green economy. The main principle expounded is ‘Polluter Pays’. The Principle works as an
economic disincentive: people who produce pollution
shall bear the costs of remedying the negative externality they create. Environmental Protection Authority in
New South Wales (NSW) advocated a load-based licensing scheme stipulated in the Protection of the Environment Operations (General) Regulation 2009. This
scheme sets limits on the loads of pollutant emitted by
licensee, and links licence fees to the toxicity of relevant
emissions.
Social development is the third pillar, with inter-generational equity being the backdrop. In ‘The Nature of
Sustainable Development’, Professor Beder of the University of Wollongong in NSW states that inter-generational equity concerns justice between the present
and future generations, which highlights future generations’ entitlements to natural resources.
INTERNATIONAL ENVIRONMENTAL LAW
The international community has put forth measures to
promote SD in legal, cultural and diplomatic aspects.
The following paragraphs discuss the present measures, its defects, and their respective solutions.
Present measures: the current law
Legally, some developed regions have translated the
formal SD into domestic law. Yet, the huge gap between
promulgating and enforcing environmental laws results in low effectiveness.
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For example, although the Environmental Impact Assessment Ordinance (Cap 499) in Hong Kong requires
an environmental evaluation before permitting development projects, the potential conflicts of interest
remain a concern as it is prepared by the consultants
engaged by the developers. The loopholes, therefore,
breed controversy over the protection of endangered
species in Hong Kong, such as Chinese White Dolphins affected by the construction of Hong Kong-Zhuhai-Macau Bridge, and the Hippocampus kuda in Lung
Mei artificial beach.
Further, a special tribunal to deal with environmental
issues is absent in Hong Kong. Worse still, common law
jurisdictions generally do not recognize environmental
standing because nobody owns the environment (i.e.
no private personal or proprietary or economic interest involved), as evident in Australian Conservation
Foundation v. Commonwealth [1980] HCA 53. In Clean
Air Foundation v Government of HKSAR [2007] HKEC
1356, even if environmental supporters apply for judicial review on the grounds of public interest (environmental protection), leave is generally not granted, as
judicial review merely assesses the legality of the issue,
as opposed to the merit of government decisions.
Culturally, despite the emerging trend of renewable
energy, its effectiveness is merely a drop in the ocean.
Recently, despite inventions of rooftop photovoltaic
systems of solar power, the total electricity mix of renewable energy in Hong Kong is about 2% only. Additionally, though Hong Kong has joined the C40 Large
Cities Climate Leadership Group in 2007, many remained critical regard its fauilure in all four phases of
the initiative.
Diplomatically, both the Kyoto Protocol and Paris
Agreement 2015 aim to peak greenhouse gas emissions and achieving net-zero emissions in the second
half of this century. Yet, as a revised criticism, Kyoto
Protocol was flawed from the start by not including
the top-three countries with the highest share of global
carbon-dioxide emissions in the world, namely: China
(23%) and India (5%) as they never signed the treaty,
and the United States (14.7%) who signed but never
ratified the deal officially.
Solutions to defects: what the law can be
Legal enforcement of international environmental law
can be enhanced to actualise the substance of SD by
developing a special tribunal for environmental cases

to provide wider scope of environmental standing.
Take Australia as an example, the commissioners in the
Land and Environment Court of NSW are equipped
with environmental or engineering knowledge for relevant merit review cases. On top of that, according to
the Hon. Justice Brian J Preston, Chief Judge from the
Land and Environment Court of NSW in ‘Enforcement
of Environmental and Planning Laws in New South
Wales’ (2011), meritorious applications are embraced
in NSW since everyone can challenge the executive decisions on grounds of environmental protection, as enshrined in Section 123 of the Environmental Planning
and Assessment Act 1979 (NSW).
Politically, policies can be implemented to promote
the substance of SD. The ambition to become energy
self-sufficient has prompted the Taiwanese government
to pass the Renewable Energy Development Act to
provide economic incentive in search for green energy
from industries. Subsidies and tax exemption benefits
are also granted to encourage the use of green technology.
Diplomatically, market trading can be promoted
among countries meritoriously to achieve the same
end. The European Union Emission Trading Scheme is
an example. Countries that have spare emission units
of greenhouse gases can sell the excess capacity to
countries that have not reached their national emission
targets. The joint implementation creates a win-win
situation: one country has a flexible and cost-efficient
way to reduce carbon emissions while another benefits
from foreign investment and technology transfer. On
the other hand, as a deterrence, international accusations and implied economic embargoes can discourage
countries from offending their commitment. The European Commission’s infringement proceedings pertinent to countries’ air pollution fits this point. The UK
and Spain faced fines after breaking EU pollution laws
by exceeding pollution limits of nitrogen dioxide.
CONCLUSION
Any law is only as good as its ability to be enforced.
Regrettably, countries treat SD as a mere formality
rather than substantive policy owing to the dearth of
effective international environmental law enforcement
mechanisms. SD, in itself, is not incompatible with socio-economic development. 47 years elapsed since the
Stockholm Conference — could the flower of SD be in
full bloom one day? The future hinges on efficacious
enforcement of international environmental law.
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2016 Impeachment Trial
in South Korea:
A Step towards
Liberal Interpretation

The 2016 impeachment trial of the former President
Park Geun-hye 2016 Hun Na 1 (2016 Trial) may be
considered as the most significant case the Constitutional Court of Korea (the Court) has ever dealt with.
This article examines the substantive issues of the 2016
Trial with reference to relevant statutes.
STATUTORY BASIS FOR
IMPEACHMENT PROCEDURES
In the 2004 Impeachment Trial of President Roh, the
Court ruled that Art. 65(1) of the Constitution of the
Republic of Korea 1988 (the Constitution) and Art.
53(1) of the Constitutional Court Act (CCA) must
be read together to determine (i) whether the President’s acts violated the constitution and, consequently,
(ii) whether the request for impeachment is
‘well-grounded’. The impeachment procedure, therefore, is a two-step process.
First, the legislature of Korea, the National Assembly,
must provide clear evidence that the President had violated the Constitution or other laws during his/her
term of office and pass the motion of impeachment
by a two-thirds majority vote. Next, the President will
be suspended from duty while the Court deliberates
whether the request should be approved.
ANALYSIS ON THE COURT’S APPROACH
At the 2004 and 2016 Trials, the issues before the
Court were materially identical. The Court examined
whether each alleged unconstitutional act or violation of law raised in the motion for impeachment was
‘well-grounded.’
The Court first considered whether the President committed the alleged wrongdoings. This was a question of
fact with the civil standard of proof. If the wrongdoings
were relatively mild and did not contravene the conHKSLG · FALL 2017 · ISSUE 11

Justin Kim
stitution, the President would unlikely be dismissed
according to Art. 53 of the CCA. On the contrary, if
the Court found that the President had committed serious wrongdoings, the Court would consider the alleged wrongdoings individually to decide whether the
severity of the contravention justifies the dismissal of
the President.
To sum up, the Court considered two factors. The first
factor was an objective examination of the cause and
effect of the wrongdoings. The Court then considers
whether the dismissal of the President is legally justifiable. The second factor is a subjective concern about
personal merit. The Court would deliberate whether
the President could still be respected and trusted as a
representative of the nation despite his or her wrongdoings.
THE OBJECTIVE FACTOR:
CAUSE AND EFFECT OF VIOLATION
In the 2016 Trial, the Court considered the allegations
individually and answered two questions: a question
of fact as to the existence of wrongdoings, and a question of law as to whether the wrongdoings constitute
grounds for dismissal. Among the nine different allegations, Park was alleged to have infringed upon a fundamental human right, the right to life, by ignoring the
rescue signals for seven hours and failing to provide
appropriate assistance to the sinking ferry, MV Sewol,
in April 2014. This tragedy resulted in the death of 304
Korean citizens.
The Court held that although the President failed to
provide adequate safety measures and to act in good
faith, this failure did not amount to direct infringement
of the right to life as such duty could not be standardized. Additionally, there was a lack of evidence to support the argument. Therefore, the Court did not accept
the President’s incompetence in handling the Sewol
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Ferry Disaster as valid grounds of her impeachment.
The Court’s view on the Sewol Ferry Disaster reveals
that even when a serious breach of duty actually exists,
the Court may still insist on finding a standardized
duty before concluding such conduct as an obvious
wrongdoing. In addition, the Court commented that
future Presidents shall not repeat such failure to act in
good faith. This suggests that the Court may place the
President under higher scrutiny and will be prepared
to accept wider grounds of impeachment in the future.
This, accordingly, imposes a more stringent duty on future Presidents.
THE SUBJECTIVE FACTOR:
MERITS OF KEEPING THE PRESIDENTS IN THE
OFFICE
This subjective factor was first expressly discussed at
the 2016 Trial. The Court considered the impact of the
wrongdoings to decide whether keeping the President
in the current position would be harmful to the country.
The Court looked beyond the objective analysis of facts
to determine the President’s motivation, understanding, and attitude regarding the wrongdoings. The court
held that the benefits of protecting the Constitution by
removing the respondent from office overwhelmingly
outweigh the national loss that would be incurred by
the removal of the President.
Accordingly, it becomes debatable that this assessment
is not necessarily a question of law, but rather a subjective predisposition of the judges. If so, this consideration may be a political one. The Court’s emphasis on
this consideration can be potentially damaging to the
impartiality of the Constitutional Court of Korea.
CONCLUSION
The 2016 Trial lowered the bar for future impeachment by employing a new mechanism in evaluating the
subjective merit of keeping the President in his or her
office. The subjective and objective approaches should
not be seen as mutually exclusive, despite the Court
appeared to give greater weight to the latter approach,
which looks into the cause and effect of each wrongdoing. This is a liberal development of the Court, but
the subjective consideration could still pose threats to
the Court’s perceived impartiality. This monumental
impeachment case will be disseminated by the Korean
legal community, and is likely to be subjected to both
criticism and acclaim.
HKSLG · FALL 2017 · ISSUE 11

INTERNATIONAL 25

What Will Happen After
The US Withdrawal from
The Paris Agreement?
Winnie Cheung
THE US WITHDRAWAL FROM THE PARIS
AGREEMENT: LEADING TO JUDICIAL REVIEW?
In August 2017, the US announced its intended withdrawal from the Paris Agreement (the Agreement).
Many people fear that the Agreement will follow the
footsteps of the Kyoto Protocol and have limited
achievements in mitigating climate change. While this
was a shocking news to the rest of the world, this article
argues that any public attempt to bring legal challenges
to object to such withdrawal is unlikely to succeed.
THE PARIS AGREEMENT
The Paris Agreement is an agreement within the United Nations Framework Convention on Climate Change
dealing with greenhouse gas emissions, mitigation,
adaptation, and finance. It was adopted by consensus
among more than 190 nations in 2015 and was ratified
by 160 nations as of August 2017. In comparison to the
1997 Kyoto Protocol, this Agreement is not as binding
and restrictive. In essence, it only compels countries to
determine, plan, and report regularly its own contribution to mitigate global warming, according to Art. 3 of
the Agreement.
One of the targets of the Agreement is to pace the increase in global average temperature and keep it below
2°C compared to the pre-industrial level. Since there is
no mechanism to mandate a country to set a specific
target by a specific time so long as the targets display ‘a
progression over time’, the state parties enjoy a high degree of flexibility in setting their own national targets.
The Agreement is a legally-binding treaty as defined by
the Vienna Convention on the Law of Treaties where
‘[it is] an international agreement concluded between
States in written form and governed by international
law’. Moreover, if the US chooses to withdraw now, it
would violate Arts. 28(1)-(2) of the Agreement and run
the risk of violating the international law principle of
good faith, which would bring about legal challenges.
HKSLG · FALL 2017 · ISSUE 11

LEGAL BASIS FOR THE US WITHDRAWAL
The US signed the Agreement on 3 September 2016
and ratified it on 4 November 2016 . Pursuant to Art.
28(1) of the Agreement, a ratifying country could only
withdraw from the Agreement 3 years from the date on
which the Agreement has entered into force, i.e. after
4 November 2019. In addition, pursuant to Art. 28(2),
the official termination of the Agreement takes effect
one year after the notification of withdrawal, which
means the earliest possible date for a complete withdrawal would be on 4 November 2020.
In mid-2017, President Trump announced that the US
would cease all participation on climate change mitigation in the Agreement in accordance with his ‘America
First’ policy. He claimed that the Agreement would undermine the US economy and put the nation at a permanent disadvantage. In addition, in order to make the
Agreement domestically enforceable, the government
will have to enact domestic legislation to implement it,
which may be costly and cumbersome.
It is important to note that the withdrawal will come
into effect only after the 2020 US President Election, i.e.
after President Trump’s current term of office. If he no
longer holds the office of president at the time, it is possible for the new president to stop the withdrawal before it comes into effect. Therefore, the announcement
of withdrawal may not result in any real consequences.
WHAT WILL HAPPEN NEXT?
Just as any other international treaties, the Agreement
requires a two-layer ratification process for it to be domestically enforceable: firstly, at the international level
and secondly, at the domestic level.
This domestic ratification process gives the US time to
delay implementing the Agreement because the legal
drafters need time to draft new laws, and the process
would involve discussions and debates in the Congress.
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It may well take several years to pass through all the
stages for domestic ratification, and by that time, the
four-year period may have lapsed. Therefore, there is a
way to get around international obligations even before
the withdrawal actually takes place.
POSSIBLE LEGAL CHALLENGES
Following the announced withdrawal from the Agreement by the US, one of the following scenarios will likely occur:
(1) The US will officially be withdrawn from the
Agreement, where they need not participate in setting out targets or comply with policies set forth by
the Agreement; or
(2) The withdrawal may be withheld by the next
president in office; or
(3) The US may ignore the legal formalities set out
in Art. 28(1) and (2) in the Agreement and formally withdraw prior to the stipulated 4-year Exit Rule

such as the Kyoto Protocol, parties could agree on ‘appropriate and effective procedures and mechanisms to
determine and to address cases of non-compliance with
the provisions of the Protocol’. Additionally, parties can
agree to submit to the international dispute tribunal or
to an expert review team. Since the Agreement does
not provide for any mechanisms to resolve conflict, it
seems likely that the courts at international or federal
level can intervene should the terms of the Agreement
be violated.
CONCLUSION
The Paris Agreement undoubtedly raised the awareness
of the changing climate on both domestic and intentional levels. While the US announcement of the intended
withdrawal might have a shocking effect, it remains
uncertain whether a legal challenge to the withdrawal,
such as questioning its compliance with Art. 28 or difficulty with domestic ratification, would be accepted by
the US domestic courts as valid arguments.

The first two possibilities are unlikely to trigger legal
challenges, for there are no legal formalities to comply
with. However, the last possibility is problematic and is
likely to trigger international criticisms and potential
judicial challenges.
While some may argue the Agreement is not legally
binding, this article argues that the Agreement is legally binding as said by the Trump’s Administration where
they intend to comply with Art. 28(1).
Besides, the Agreement does not, by itself, provide any
mechanism to handle disputes. In other agreements
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Towards recognising
electronic bill of lading
in maritime trade and
trade finance in the PRC
This article aims to explain the role of bill of lading
(B/L) in maritime trade and finance, the international
trend of wider recognition for electronic bill of lading
(eB/L), and shed light on eB/L’s legal status under the
PRC laws.
B/L AND THE RISE OF eB/L
The B/L lies at the heart of maritime trade and financing. In a classic trade scenario, a Seller/Shipper/Charterer charters a Carrier to ship goods to the Buyer. Upon
verifying the quality of the loaded goods, the Carrier
issues a B/L as receipt to the Seller. The B/L is passed to
the Buyer’s Bank, who would pay the Seller on behalf of
the Buyer under credit arrangement, and retain ownership of the B/L until the Buyer repays. Having paid
the Bank, the Buyer shall obtain the B/L. At ‘collection
upon presentation/production’, the Buyer presents to
the Carrier the B/L for collection of the goods at the
destination port.
This time-honoured practice is not without its demerits. As carriage by sea becomes more time-efficient, it
is common for cargos to arrive before the paperwork.
Carriers are under time pressure to discharge or deliver
the cargo without a B/L for fear of possible demurrage
claims against delays in unloading. More often than
not, Charterers would urge Carriers to deliver without production, while promising to indemnify Carriers from potential claims of misdelivery. However, as
exemplified in Oldendorff GmbH & Co KG v Sea Powerful II Special Maritime Enterprises and Others [2016]
EWHC 3212 (Comm), the enforcement of the expectations of Carriers being indemnified by their Charterers,
and Charterers by the Seller, and the Seller by the Buyer, embroils all parties in lengthy legal battles against
each other, when it is often only the Buyer who fails to
obtain or present the B/L properly.
In 2009, delivery without production of B/L occurred
HKSLG · FALL 2017 · ISSUE 11
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in half of the containerised deliveries in the PRC. Such
malpractices accounted for 5% of the total number of
maritime cases in the Supreme People’s Court (SPC).
In response, a judicial interpretation was issued by the
SPC in the same year, supporting the imposition of
civil liability against Carriers who deliver without production, and the position that the holder of an original
B/L may require both the Carrier delivering without
production and that the person taking delivery to bear
joint and several liability.
Where B/Ls are used, parties should bear in mind that
they are to be delivered speedily, that it is the document
against which cargos are surrendered, and that costly
proceedings should be avoided. The rise of ePresentation platforms, such as the Bolero system, promises
the fulfillment of all criteria by acting as a centralised
workspace supporting electronised paperwork, a service to which all the parties are subscribed through a
contract.
As early as 1997, the then Ministry of Transport of the
PRC had issued Notices governing the use of eB/L;
however, the Notices are applicable to PRC-incorporated parties only. On the international level, the United
Nations Convention on Contracts for the International
Carriage of Goods Wholly or Partly by Sea (New York,
2008) (the ‘Rotterdam Rules’) breaks ground by explicitly recognising and promoting the use of eB/L. Earlier
this year, the Bank of China signed onto Bolero, whose
terms and conditions are substantially modelled on the
Rotterdam Rules, marking yet another significant step
towards eB/L’s wider use and recognition.
THE STATE OF RECOGNITION OF
eB/L IN THE PRC
Have the relevant PRC laws fully embraced such development? A point worth noting about the trend illustrated above is that while there is a relatively clear
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international recognition of eB/L in intra-PRC and
PRC-to-offshore carriage by sea shipments, its legal
status vis-à-vis its contract and the validity of an eB/L
pledge under PRC laws as recognized by the Maritime
Courts in offshore-to-PRC shipments remains uncertain. Yet, answering this question is central to the recovery of the goods by creditors, e.g. Banks, should the
goods be impounded in PRC ports. The answer hinges
on the solution to the following issues under PRC laws.
Whether an eB/L as an electronic document is legally
valid and enforceable
PRC laws do not explicitly recognise eB/L outside the
use of the abovementioned 1997 Notice. In addition,
s. 4 of the Transport Documents of the Maritime Law
(effective 1993) explicitly provides for the use of only
paper B/L. However, the combined effect of newer laws,
such as the recognition of electronic data exchange as
a legally valid ‘written form’ in Art. 11 of the Contract
Law (effective 1999) and the Electronic Signature Law
(effective 2005), and the inclusion of electronic data as
evidence of court in Art. 63 of the Civil Procedure Law
(2007 amendments), lends important prima facie support to the validity of use of eB/L as a paper substitute.
Whether it would be regarded as a document of title
on par with a paper B/L
In its 2003 judgment, the Xiamen Maritime Court
agreed with the common law and Rotterdam position
that a B/L is only prima facie a document of title and the
presumption is rebuttable upon evincing the parties’
intentions from contractual clauses and subsequent
performance of the carriage contract. Where the use of,
for example, the Bolero contract clearly indicates that
an eB/L can only belong to one Holder at any one time,
that there must be a Holder at all times, that the Title
Registry records who the Holder is, and that Holdership is the electronic equivalent of possession of the
paper B/L—the absence of contrary intention should
assist PRC Maritime Courts in recognising eB/L as a
document of title.

Whether an eB/L pledge constitutes a valid pledge
Art. 224 of the Property Law states that ‘[t]he right of
pledge [of a B/L] shall be established after the title certificate of the pledge has been transferred to the pledgee.’ This means, despite a pledge contract indicating the
parties’ intentions, a pledge is effective if and only if it
is transferred to the pledgee. Whether the word ‘transferred’ in its legal sense encompasses the transfer of a
dematerialised B/L, the validity of which is buttressed
by contractual relations, is still a matter of controversy.
In Bolero, for example, a pledge is effected as a transfer of constructive possession by means of Designation,
i.e. appointing a User to the role of Pledgee/Holder in a
Title Registry. Taking into account the fact that (i) the
eB/L does not operate on principles contrary to PRC
laws and (ii) absent evidence of contrary intention, the
Maritime Court, may, according to Art. 72 of the General Principles of the Civil Law, allow the parties to dictate by contract the exact means by which a ‘transfer’ is
effected. Such a gap, however, remains to be addressed
definitively, the stake being the Buyer’s Banks as pledgees’ entitlement to the protection for credit extended to
the Buyer.
CONCLUSION
Clarity shall be the bedrock of the PRC’s effort to modernise and optimise her trades by sea. Explicitly recognising the validity of the use and pledge of eB/L under
non-PRC contractual agreements, while unifying all of
the above positions under a Notice to maritime parties
and the banks would certainly promote her prosperity
for many years to come.
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Taiwan’s Constitutional
Interpretation on
Same-sex Marriage
Chen Cai-Yang
On 24 May 2017, the Justices of the Constitutional
Court of Taiwan announced its JY Interpretation No.
748 (the Interpretation), declaring the provisions of the
Civil Code which disallow same-sex marriage as unconstitutional. The legislature is then required to legalise same-sex marriage within two years. This article will
trace Taiwan’s legal path to the recognition of LGBT
rights, and argue that the Interpretation has rightly
safeguarded same-sex couples’ equal rights to marriage
against a background of passivity on the parts of the
executive and the legislature.

On the other hand, the Legislative Yuan (the legislature
of Taiwan) has also, time and again, failed to pass the
bill on same-sex marriage in the last decade. In 2006,
the bill could not reach the first reading due to the opposition of conservative legislators. In 2013, despite the
passing of the first reading, the bill was ignored and
eventually became null at the end of the legislators’
terms of office. Even after Tsai was elected in 2016, attempts in passing the same-sex marriage bill seemed
futile as they always ended up being shelved.

HISTORICAL BACKGROUND LEADING TO THE
INTERPRETATION
Described as the beacon of LGBT rights movements,
Taiwan is known as one of the most gay-friendly places in Asia. There are no laws prohibiting homosexual
activities, while there are explicit legislation in place
prohibiting discrimination based on one’s gender or sexual orientation, particularly in the fields
of education (Gender Equality Education Act) and
employment (Gender Equality in Employment Act).
Opinion polls in 2013 indicate that over half of the island’s people supported the legalisation of same-sex
marriage. In light of the growing trend in support of
LGBT rights, the current Taiwanese President Tsai Ingwen pledged to support marriage equality as part of her
election campaign.
However, facing opposition from anti-same-sex marriage groups and conservative members in her party,
Tsai made compromises after being elected into office.
She announced that she had ‘no position on whether the Civil Code should be amended or a special law
should be enacted for same-sex marriage’. The Minister
of Justice further said the government would not introduce a same-sex marriage bill. The government’s inconsistent position was therefore criticised as going against
their election promise and, to some extent, deceiving
the voters.
HKSLG · FALL 2017 · ISSUE 11

JUDICIAL INTERVENTION
In light of these circumstances, the judiciary stepped in.
On 10 February 2017, the Justices of the Constitutional
Court announced that they would review the petitions
by Chi Chia-wei, Taiwan’s pioneering LGBT rights activist, and the Taipei City Government, both challenging the constitutionality of prohibiting same-sex marriage, as prescribed by the Civil Code. After hearing the
petitioners’ oral arguments, the Justices finally declared
the prohibition of same-sex marriage unconstitutional.
This article argues that it was only because of the legislature’s inaction and the President’s political dilemma
that the judiciary chose to intervene and resolve this
controversial issue; the fact that an oral argument was
held in the first place showed that the Justices attached
great importance to this review. According to Art. 13
of the Constitutional Interpretation Procedure Act, ‘[o]
ral arguments may be held when necessary’, but are not
mandatory. This therefore reflects the Justices’ determination in finally ironing out the issue proactively—
which neither the executive nor the legislature were
able to do.
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REASONING OF THE INTERPRETATION
In the Interpretation, the Justices observed that
despite Chi’s petitions to the Legislative Yuan and the
Executive for over three decades, the Legislative Yuan
was still unable to complete its legislative process on
bills regarding same-sex marriage. The Interpretation
explicitly mentioned the failed attempts of Legislative
Yuen in 2006, 2012, and 2013, as discussed in the
previous paragraphs. Therefore, the Justices ruled
that they have a constitutional obligation to make a
binding interpretation when a ‘constitutional right was
infringed upon’ and ‘remedies provided by law for such
infringement have been exhausted’, pursuant to Art.
5(1)(2) of the Constitutional Interpretation Procedure
Act.
The Justices further held that same-sex couples’ freedom
of marriage is protected by Art. 22 of the Constitution:
‘[f]reedom of marriage for two persons of the same sex,
once legally recognised, will constitute the collective
basis, together with opposite-sex marriage, for a stable
society... Both types of union shall be protected by
freedom of marriage under…the Constitution.’ The
Justices made it clear that recognising such decisional
autonomy would reinforce, and not ruin, social order
and public interests. On the contrary, Art. 972 of the
Civil Code provides that ‘an agreement to marry shall
be made by a man and a woman’. The provisions which
disallowed same-sex marriage are held to be ‘a gross
legislative flaw’ and to this extent, unconstitutional.
Moreover, prohibiting same-sex marriage was also held
to be violating the right to equality under Art. 7 of the
Constitution, and the Justices see no reasonable justification for such infringement. First, since ‘the current
law does not set forth the capability to procreate as a
requirement for an opposite-sex marriage’, it is not reasonable to protect the function of reproduction in a
marriage by not allowing same-sex marriage. Second,
ethical orders such as marriageable age and monogamy
built upon opposite-sex marriage ‘will remain unaffected even if we allow two same-sex persons to enter into
a legally recognised marriage’ pursuant to the requirements of the current law.

Accordingly, the Justices granted the remedy, ordering
the legislature to make or amend laws to protect samesex couples’ equal freedom of marriage. If the legislature fails to do so within two years, same-sex couples
can still have their marriages lawfully registered according to the current law.
SIGNIFICANCE
The Interpretation reframed the issue of same-sex marriage in Taiwan from being a political controversy to
a constitutional obligation. At its critical juncture, the
Justices rightly protected the people’s constitutional
rights when both the legislature and the executive have
repeatedly failed to do so. The two-year deadline also
indicates that the court wants to avoid situations where
the legislature’s inaction would continue to ‘indefinitely
prolong the unconstitutionality [of same-sex marriages]’. Through this monumental interpretation of the
Constitution, the Justices were able to protect the rights
of a ‘discrete and insular minority’ group from the government’s infringement, which they are obliged to do
as the protectors of the Constitution.
Judicial intervention is crucial since it could be very
dangerous to allow the majority to dictate minorities’
rights. It is further justified by the framework of Art.
22 of the Constitution, the ‘unenumerated rights clause’
which provides that, ‘[a]ll other freedoms and rights…
not detrimental to social order or public welfare shall
be guaranteed under the Constitution.’ It is therefore
clear that interpreters of the Constitution shall actively recognise new rights. It is perhaps arguable that the
original drafters intended the Constitution to be a living instrument, capable of responding to social changes. Therefore, the Interpretation gave effect to the Constitution drafter’s intention by recognising the right to
same-sex marriage.
CONCLUSION
The judiciary’s intervention is justified since LGBT
groups are ‘unable to overturn their legally disadvantaged status through ordinary democratic process’,
which puts their constitutional rights at stake. The
Justices have rightly protected same-sex couples’ fundamental rights under the Taiwanese Constitution, attesting Taiwan’s status as the beacon for LGBT rights.
Through constitutional review, the island has become
the first jurisdiction in Asia to grant same-sex couples
the right to marry.
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Marriage Equality in Taiwan:

From Conservatism
to Progressiveness

Colbert Hung
On May 24, 2017, the Constitutional Court of Taiwan
(the Court) issued its Judicial Yuan Interpretation No.
748 (the Interpretation) concerning the legality and
constitutionality of same-sex marriage (SSM). Provisions of Chapter 2, Part IV of the Civil Code (Marriage
Chapter) that prohibited ‘two persons of the same sex
to create a permanent union of intimate and exclusive
nature for the purpose of living a common life’ were
declared to be unconstitutional. Specifically, the Marriage Chapter is deemed to be incompatible with the
right to equality and freedom of marriage in Art. 7 and
22, respectively, of the Taiwan Constitution. This makes
Taiwan the first jurisdiction in Asia to legalise SSM and
stand at the forefront to the protection of LGBT rights.
This article analyses the development of the equal marriage movement in Taiwan with reference to other jurisdictions. On this front, Taiwan’s civil law jurisdiction
trumps Hong Kong’s common law jurisdiction, despite
Hong Kong being perceived as arguably the leading liberal common law society in Asia.

that only ‘men and women…have the right to marry
and to found a family’. Furthermore, because homosexuality was listed as a mental illness by the World
Health Organisation until 1990, forbidding homosexual couples from marriage is claimed not to be humiliating or degrading—especially because marriage was
supposedly designed to be between a man and a woman. In their defense, there is no argument of equality
because homosexuality is not equal to heterosexuality.
They further argue that because marriage is between a
man and a woman, marriage is to bear the social function of procreation which homosexual couples cannot
fulfil. The growing concerns that the elderly population
outnumbering the young is also used to support their
argument against the unproductivity of homosexual marriages. Opponents of SSM also contended that
changing the law is too much an onus, and society will
respond negatively to this change.

THE RAINBOW MOVEMENT AND THE JUDICIAL INTERPRETATION
Due to deeply embedded conservative Chinese values
and prevalent Catholic religious beliefs, whether SSM
should be legalized in Taiwan was controversial. In
fact, the Court had repeatedly stated in previous interpretations that marriage is between husband (fu) and
wife (qi), where numerous interpretations (Interpretation No. 363, 365, 552, and 554) to have included terms
like ‘one husband and wife’ or ‘between a man and a
woman’. Even though the context of the previous interpretations mostly concerned bigamy or adultery rather
than the nature of marriage itself, it was nonetheless a
bold step for the Taiwanese judiciary to go against their
previous words, bearing the risk of weakening the robustness of the rule of law.
Advocates against SSM use Art.16 of the Universal
Declaration of Human Rights as their basis to prescribe
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There are several fatal flaws to the above arguments
which eventually led to the legalisation of SSM in Taiwan. The inability to procreate does not distinguish
homosexual couples from infertile heterosexual couples. Biological conditions other than minimum age
have never been a prerequisite for valid marriages in
Taiwan. Indeed, the US Supreme Court in Obergefell v
Hodges also stated that it ‘does not mean that the right
to marry is less meaningful for those who do not or
cannot have children.’ Moreover, the nature of marriage has developed over time instead of being static.
Traditionally, marriage was commonly arranged by
parents rather than being a truly ‘voluntary contract’.
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Ultimately, the Court ruled that discrimination based
on such immutable characteristics as sexual orientation
is unjustified. The Court’s two-line argument for the
freedom of marriage and the right to equality for SSM
is concluded by the reassurance that the recognition of
SSM will not ‘alter the social order established upon the
existing opposite-sex marriage.’
SSM AROUND THE WORLD
The Court’s judgment invalidated anti-SSM provisions
in the Civil Code. Nevertheless, the next step is still dependant on the legislature. It is therefore of crucial importance to draw experience from other jurisdictions
that have legalised SSM. Currently, there are two leading models of legalised SSM: the comparatively more
conservative approach in Germany, and the US reformative method.
Germany is the leading country in reforming the law to
legalise SSM, but it is noteworthy that the law was not
amended to ensure equal rights for SSM couples until
June this year. And instead of directly legalising SSM,
they enacted new legislation for registered partnership
to ensure that homosexuals have more or less the same
rights. The benefit of adopting the German gradual reform is that its cautiousness can avoid negative responses that may be conjured from the community by a hasty
reform. Similar approach can be seen in UK (Marriage
(Same Sex Couple Act) 2013) and France (Pacte civil
de solidarité, PACS). Yet, critics of this method accuse
this method to be similar in effect to the ‘separate but
equal’ policy regarding racial segregation. Putting in
place a special legislation for SSM does not preclude the
implication that heterosexual marriage is, in actuality,
the only ‘orthodox’ marriage. Allegedly, the legalisation of SSM under this model not only did not resolve
social discrimination and the labelling of homosexual
couples, it further deepened the dividing line between
SSM and traditional opposite-sex marriage.
In comparison, the US tackled the problem rather radically. In Obergefell, the court held that forbidding SSM
is unconstitutional and violates the Due Process and
Equal Protection clauses in the 14th amendment of the
US Constitution. The approach required the expansion
of the meaning of marriage in effective law including
the Family and Medical Leave Act 1993. This method
enables homosexual couples to enjoy legitimate and legal marriage equal to heterosexual couples under the
same governing legal regime, furthering genuine equality. This approach leads the change by law and impacts

social attitudes against bias against SSM. The Taiwanese government is rumoured to prefer the US reform
method after the Interpretation to dispel any distinction in law between SSM and opposite-sex marriage.
HONG KONG: NEXT STOP, RAINBOW?
Hong Kong inherits its sensitivity with regard to changing circumstances from English law. The judicial recognition of the Rainbow Movement being prevalent,
and its reasoning cogent, would Hong Kong react correspondingly to become the next pioneer destination
for SSM recognition in Asia? As per her recent court
decisions, Hong Kong’s progress was not without its
socio-political and economic concerns. Progress remained slow since William Roy Leung v Secretary for
Justice [2006] 4 HKLRD 211 decriminalised gay sexual intercourse and matched the age of consent to that
of heterosexuals. In 2013, Hong Kong became the first
Asian jurisdiction to admit the right for transsexuals to
marry in W v Registrar of Marriages [2013] HKCFA 39.
Most recently, in September 2017, the Court of Appeal
ruled in QT v Director of Immigration CACV 117/2017
that the Director’s decision to refuse the dependent visa
application of homosexual spouses was unreasonable.
Positive as it seems, the rationale in William failed to
carry over onto W and QT, where the former remained
restricted to reading eligible transsexuals as the opposite sex for the purpose of being considered so under
the Marriage Ordinance, and the latter merely implicating intervention regarding the rationality of an immigration control policy. Had the ratio in William been
interpreted and applied widely by subsequent cases,
it may be read that homosexual couples would enjoy
equal right and freedom with others and further push
for legalised SSM.
The judgment from William Roy Leung, W, and QT
evidenced the inertia of unwillingness to formally address SSM issues under which the Hong Kong courts
labour. Justice was deemed achievable by circumventing the distinction between transgenderism and homosexuality, where reasoning is explicitly restricted to
limited context. On the opposite side of the strait, as
illustrated, the historically conservative Court of civil
law returned a judgment contrasting sharply with what
should be the most flexible and progressive jurisdiction
in Asia. Taiwanese court’s ground-breaking two-line
argument on the right to equality and stability of social
order can be a lesson for Hong Kong courts to review
anew the value of judicial activism.
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Agony of Saudi Women:
Victims of Abuse under the
Male Guardianship System
Jocelyn Pang
In September 2017, King Salman of Saudi Arabia issued
a royal decree to lift the ban prohibiting Saudi women
from driving. This is seen not only as a monumental
step taken towards eradicating gender segregation, but
also as a key plank of reform in the Crown Prince’s effort to overhaul the Kingdom’s economy by encouraging women to enter the workforce. However, this is not
a complete victory for women’s rights in a nation notorious for its discrimination against women and patriarchal traditions. The ‘male guardianship system’ remains
the most significant impediment to the realisation of
women’s rights, as private actors or even government
agencies still often insist on such an archaic mandate.
Now more than ever, the government of Saudi Arabia
has been called upon to fulfil the promise it made at the
UN Rights Council’s 2013 Universal Periodic Review
(UPR) to scrap the male guardianship system altogether. This article examines the pertinence between male
guardianship and crimes perpetrated against women.
THE ROLE OF A ‘WALI’ UNDER SHARIA LAW
The male guardianship system is not explicitly required
by Sharia (Islamic law) but is instead grounded in the
most restrictive interpretation of an ambiguous provision in the Quran, one of Saudi’s constitutions. The
Quran provides that ‘men are the protectors and maintainers of women’. Sharia is practised by a number of
Muslim states, but it presents particular challenges in
Saudi Arabia, where there is neither codification of
the law nor a doctrine of stare decisis to temper judges’ discretionary powers in interpreting the laws. Under the strict interpretation, every Saudi woman must
have a wali (male legal guardian) who will have the authority to make decisions on her behalf. From receiving health services or getting employed to travelling
abroad or getting married, a woman regardless of her
age must acquire the consent of her male guardian. This
institutional restraint prevents Saudi women from exercising the rights inherent to them and denies them
HKSLG · FALL 2017 · ISSUE 11

the rights to autonomy and identity.
FOSTERING OF CRIMES
The need for an uprooting reform is the direst with
regards to the state’s response to violence perpetrated
against women. Over just a one-year period ending in
October 2015, the Ministry of Labour and Social Development in Saudi Arabia recorded over 8,000 cases
of physical and psychological abuse, mostly involving
spouses. The male guardianship system condones and
creates an environment ripe for domestic violence in a
number of ways.
At the outset, the prevailing norm of treating women
as second-class citizens is deeply entrenched in Saudi
Arabian culture. Women are traditionally viewed as incapable of making decisions for themselves. The idea
of male guardianship is crippling to the realisation of
women’s rights, and can, in the extreme, threaten their
lives. A Saudi woman’s guardianship is transferred to
her husband upon marriage. The level of control he
possesses in relation to his wife’s mobility, right to work,
right to receive health care etc. allows him to deny her
financial independence, autonomy, and well-being if he
so wishes. Women who are abused in their marriages
are often reluctant to remove themselves from abusive
environments due to fears of losing custody or alimony,
and retaliation. Furthermore, reporting abuse is itself
rife with difficulties. A Saudi woman can only file a police report without the presence of a male relative if she
has a national ID card, which must be applied for by
her wali. Even if she does have a national ID and successfully files her case, she often faces resistance from
local judges who arbitrarily insist on obtaining the consent of her wali.
Although the government responded to uproars by
implementing the Regulation on Protection from
Abuse in 2013, which was the first written penal code
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to criminalise domestic abuse, the law still falls short
of providing adequate protection due to its problematic construction. Art. 10 of the regulation stipulates
that ‘priority shall be given to preventive and counselling measures’. In most cases, abusers were made to
sign pledges not to abuse, and women were pressured
to forgive their husbands and return to the family
home. This regulation aims therefore at avoiding family disintegration at the expense of the well-being of its
members, rather than providing genuine protection to
women. Furthermore, the definition of abuse as ‘any
form of exploitation…which exceeds the bounds of the
guardianship’ creates a giant loophole whereby abusive
husbands can simply allege disobedience on the part
of their wives and bring claims for inqiyad (asserting
their rights for female dependents to submit to their
authorities). Without dissolving the male guardianship
system, the law would only stand to hinder the efficacy
of any reforms.
Child brides and forced marriages are also lurking
threats under the male guardianship system. In Islamic jurisprudence, a wali is ‘an authorised agent of the
bride in concluding a marriage contract’. Girls are traditionally not as valued as boys in a patriarchal society like Saudi Arabia and are often viewed as burdens
to be unloaded through marriage into another family.
Despite the requirement of a woman’s consent in a marriage, forced marriages have continually been reported,
especially where the bride is below 18. There is no formal rule on minimum age of marriage in Saudi Arabia,
which creates an environment where teenage girls may
be coerced into marrying older men. Once married
into a family, male guardianship changes hands, and
the child bride is obligated, under Sharia law, to have
children. Health risks arise from early pregnancy, such
as haemorrhage, infections, or maternal death.
GENUINE EQUALITY FOR SAUDI WOMEN
Apart from promising to dismantle the male guardianship system at the 2013 UPR, the government of Saudi
Arabia has also agreed to withdraw its reservation to
the UN Convention on the Elimination of All Forms of
Discrimination Against Women, which stipulates that
norms of Islamic law will prevail over any provision of
the Convention in case of contradiction. Although recommendations made at the UPR are not binding, ‘persistent non-cooperation’ may attract sanction.
Minor steps have since been taken to relax the requirement of guardian consent to facilitate ‘Vision 2030’, the

nation’s grand plan on economic reform. For instance,
an order was made by King Salman in April 2017 to
allow Saudi women to gain access to government
services without male guardian consent. There has
also been institutional relaxation to allow women to
be appointed to the Shura Council, the King’s highest advisory body, which has granted Saudi women
long overdue but limited participation in the political
sphere.
While these reforms are a step in the right direction,
the hands of Saudi government officials are ultimately tied by the powerful restrictive interpretation of
the Islamic law. Pre-modern Islamic jurists insisted
that male guardianship is a necessary construction of
Quran because women are more susceptible to poverty and exploitation. Nevertheless, modern Islamic
law experts argue that preconditions of women being
unable to support themselves financially or defend
themselves no longer hold true in a modern context.
It is therefore only natural that the male guardianship
system is nullified. There is also considerable support
from customary international law indicating that male
guardianship is inconsistent with human rights obligations. For instance, a male guardian often decides
where a woman is to live, or otherwise restricting her
freedom of movement, which would violate Art. 13 of
the Universal Declaration of Human Rights or Art. 12
of the International Covenant on Civil and Political
Rights (ICCPR). While Saudi Arabia is not a party to the
ICCPR, it claimed to ‘soon accede’ to this treaty in
2003. In any case, the ICCPR is now accepted to reflect
customary law.
CONCLUSION
Deep-rooted cultural norms and inconsistent state
practice offset the effect of any reforms with regards
to genuine equality for Saudi women. Government
officials still, at times, arbitrarily insist on obtaining
guardian consent before a woman can have access to
government services. What is required is therefore a
complete upheaval of the male guardianship system in
government departments. The Saudi government must
also take an active role in policing and monitoring
the conduct of private actors who may reinforce male
guardianship in their hands.
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Religious Freedom:
A Forgotten Right?
Cecilia Tsang
Today is the heyday of LGBT rights protection. Religious groups, however, remain concerned: is religious
freedom undermined in its process? At issue is the clash
of two rights: (i) the right to manifest religion without
unjustified state limitation, and (ii) the right to equality. With reference to a number of court decisions, this
essay will argue that religious freedom is not given due
weight in the UK, and recommend ways of improvement in Hong Kong.

on religious freedom may not be applied in a discriminatory manner. Legitimacy of constraints depends
on different social circumstances. Furthermore, the
UNHRC observed that the freedom to manifest religion or belief may be exercised ‘either individually or in
community with others and in public or private’, which
encompasses a broad range of acts.

CURRENT LEGAL BASIS FOR RESTRICTING RELIGIOUS FREEDOM

Another significant right in question is the right to
equality (non-discrimination). Discrimination occurs when unjustifiable classifications or distinctions
are made on prohibited grounds. Discrimination is
defined as: (i) an unjustified departure from identical
treatment; (ii) the failure to accord different treatment
in circumstances calling for it, or (iii) the failure to accord different treatment in which affirmative action is
involved. A distinction is justifiable and does not fall
into the category of ‘discrimination’ if it passes the justification test, where it (a) pursues a legitimate aim; (b)
is rationally connected to that aim, and (c) is no more
than necessary to achieve it.

The English courts and the European Court of Human
Rights (ECtHR) have held that the requirement to provide goods and services in a non-discriminatory manner does not interfere with religious freedom, or such
interference is justified under the proportionality test.
Art. 18(3) of the International Covenant on Civil and
Political Rights (ICCPR) is often cited as the legal basis for the restriction of religious freedom. It provides
that freedom to manifest one’s religion or belief may
be limited where it is ‘necessary to protect…morals or
the fundamental rights and freedoms of others’. Meanwhile, the United Nations Human Rights Committee
(UNHRC) emphasised that the freedom of religion or
thought are absolute rights.
Art. 18(3) was strictly interpreted such that restrictions
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RIGHT TO EQUALITY

ENGLISH COURT FAILED TO GIVE DUE
WEIGHT TO INDIVIDUAL RIGHTS
Under the above legal framework, English courts have
been seen to diminish the freedom of individuals in exercising their freedom to manifest religion. In R. (on the
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pplication of Begum) v Denbigh High School Governors [2006] UKHL 15, the court held that Art. 9 of
the European Convention on Human Rights (ECHR),
which is substantively the same as Art. 18 of the ICCPR,
‘does not require that one should be allowed to manifest
one’s religion at any time and place of one’s own choosing’. Likewise in Ladele v London Borough of Islington
[2009] EWCA Civ 1357, a registrar was disciplined by
her employer for refusing to conduct civil partnerships
due to her Christian conviction. Lord Neuberger MR,
in dismissing Ladele’s appeal, stated that the registrar’s
desire to have her religious view respected cannot
‘override [the authority’s] concern to ensure that all its
registrars manifest equal respect for the homosexual
community’. On appeal to ECtHR, the Court considered that a balance had to be struck between the registrar’s religious freedom and the protection of the rights
of others. Recognising a wide margin of appreciation
enjoyed by national authorities, the Court held that it
was proportionate to discipline Ladele for the legitimate aim of providing services without discrimination,
and thus Ladele’s right to religious freedom was not violated.
An important distinction was made in Ladele between:
(i) treatment due to a person’s stance on sexuality or
sexual orientation and (ii) treatment due to a person’s
religious belief. Restricting the former would not lead
to religious discrimination, as that is ‘not a core part
of religion.’ This position is confirmed in Preddy v Bull
[2013] UKSC 73, where the Appellants argued that
they should not be compelled to allow an unmarried
gay couple to share a bed because they regarded sexual intercourse outside marriage as sinful on religious
grounds. Again, Lady Hale held that it was difficult to
‘find that a belief that sexual intercourse between civil partners was sinful was a “matter other than [their]
sexual orientation”, because by definition such sexual
intercourse has to be between persons of the same sex.’
No regard was made to the Appellant’s religious belief.
Regrettably, the above conclusions are artificial and
do not sit well with the general principle that courts
would remain neutral and refrain from judging the values of a particular religion or non-religion. This rule
is highlighted in Neville Estates v Madden [1962] Ch
832, where the court stated that ‘as between different
religions the law stands neutral.’ Lady Hale’s judgment,
which restricts the scope of religious expression based
on her own interpretation or assumption on ‘the core
part’ of Christianity, overtly contradicts the UNHRC’s
comment that ‘freedom to manifest religion’ could encompass a broad range of acts. The freedom of individ-

uals to manifest their religion has been drastically undercut by the aforementioned court decisions.
THE NEED FOR
REASONABLE ACCOMMODATION
The proportionality test employed by the ECtHR and
the line of English authorities also neglected the possibility of reasonable accommodation. In Ladele, the
blanket application of authority on the registrar is
unnecessary: with reasonable accommodation, the
registrar would have been able to abide by her religious convictions, while allowing same-sex couples
to become civil partners through services by other
personnel unfettered by religious belief. It therefore
follows that the current blanket ban fails the third limb
of the proportionality test. Also, under the new fourth
step of the proportionality test (in force in Hong Kong
by virtue of Hysan Development Co Ltd & Ors v Town
Planning Board (2016) 19 HKCFAR 635), it seems
that Ladele would stand a higher chance of victory today. This is because the harm done to the individual
will now require stronger justification against societal
benefits gained. The harm to Ladele’s reputation and
career prospects due to the disciplinary action and
subsequent publicity is undoubtedly significant, not to
mention the intrusion on her freedom to manifest religion beliefs.
In light of the above, the UK and Hong Kong should
follow the trend of strengthened protection of religious
freedom prevalent in parts of the US. For example, the
House Bill 1523 passed on April 2016 in Mississippi,
also known as the ‘Religious Freedom’ Bill, protects
businesses and religious groups from punishment if
they deny services to the LGBT community based on
‘sincerely held religious beliefs or convictions’.
CONCLUSION
In the UK, the right to religious freedom has
consistently been undercut by court decisions. This
situation is alarming to Hong Kong, which has likewise seen a great surge in LGBT rights recognition.
Learning from lessons of the UK, Hong Kong courts are
suggested to develop a better principle to balance the
promotion of LGBT rights with that of religious freedom. The government should not hesitate in introducing
religious freedom-protective legislation similar to the
Mississippi bill in the US. With such means, Hong Kong
would undoubtedly become a more equal, diverse, and
tolerant society that respects both the LGBT and other
religious communities.
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interview with the hon rimsky yuen sc
former secretary for justice
opportunities to gain exposure to see the same matter
with different angles. This enabled me to consider the
matters in many ways that I had not done before.

JASON LEE

IVY HUI

ERIC CHIM

JENNY ZHANG

HAROLD CHIU

ZENITH LAI

You have held many important positions of influence in the past, such as being a barrister, a Recorder
of the Court of First Instance, the Chairman of the
Hong Kong Bar Association and the Secretary for
Justice. What do you find most challenging in managing these roles?
While it is very difficult to generalise and deduce something in common from all these positions, they are certainly positions of ‘decision’. These roles have certainly built atop each other. With more roles come more
HKSLG · FALL 2017 · ISSUE 11

As a barrister, you enjoy the beauty and advantage of
meeting different people and learning different things
through handling different cases (even in the same area
of law). In our days, the number of barristers in Hong
Kong was quite limited. We had a lot of opportunities
to learn as a junior barrister. We can deal with different
cases at different times as well as different clients, and
there seems to be more variety of cases available when
I first started.
As a Recorder, the most difficult task to me is to deal
with questions of facts. In many situations, you need
to decide if someone is lying, which is not easy nor enjoyable. I must put myself into the shoes of witnesses
and in proper context to decide if the testimony makes
sense. It is an opportunity to learn doing things in a
more balanced manner. When you make a decision as
a Recorder on questions of facts, it will affect a person
for the rest of his/her life. It is therefore imperative that
you need to be absolutely sure that you are making a
correct decision. On the other hand, questions of law
are both challenging and enlightening and I enjoy dealing with them. Different people may have different
views on questions of law; however, such differences of
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opinion have different impact on people. For example,
if the Court of Appeal held that someone made errors
in a matter of law, the influence may not be as negative
as effectively ruling someone to have lied on a matter
of fact.

3. You were a bright law student who came from a
grass-root family, can you share any memorable
experience(s) of difficulties you have encountered since graduation? How did you manage to
overcome the obstacles?

When it comes to acting as the Secretary for Justice, the role is very different. You ought to adhere
strongly to the law or legal principles, bear in mind at
all times the overall interest of Hong Kong and balance
the weight of various policy objectives. While the principle is that we should employ the law as an ultimate
yardstick, it is easier said than done. Sometimes different
issues need to be taken into consideration for the
best interest of Hong Kong, be it short-term or longterm. As a lawyer in private practice, such issue may
not always come up. Indeed, as the Secretary for
Justice, there are much more considerations to take
into account.

I could not say I was a bright law student. Many more
students were brighter than I was. I remember a particularly difficult transitional period when I was a first
-year law student. I had difficulty understanding early
English cases, and labouring through them felt as if I
were studying ancient English literature. Even concepts
written in modern English felt out-of-the-world to me
as a first-year law student. Perhaps this is also a common struggle for law students nowadays. Indeed, where
I had no trouble understanding the meaning of individual words, their meanings escape me when they are
put together in phrases or sentences. One cannot emphasise enough the importance of study group. I was
fortunate enough to enjoy the company of very good
friends and classmates. We offered insights and assisted
each other in overcoming said difficulties.

1. What was the biggest trigger for you to make
the transition from working as a barrister to
entering the government?
It was my desire to serve Hong Kong and to learn
new things coupled with the opportunity of such a
privilege presenting itself. Indeed, acting as a
public servant confirmed my belief that I could
experience things that I could never have had I
remained in private practice. For example, before
setting up and chairing the Steering Committee on
Mediation of the Department of Justice for advising and promoting the development of mediation
in Hong Kong, I was already heavily involved in
the Working Group on Mediation back in 2008 and
2009, which recommended Hong Kong to enact a
standalone Mediation Ordinance (which came into
effect soon after I took office). However, it was not
until I was heavily involved in the recent drafting of the Third Party Funding reforms of both
the Mediation and Arbitration Ordinance that
I gained the first-hand insight as to why laws are
drafted in one way and not the other, something that, I
admit, has puzzled me from time to time when I was in
private practice.
2. How has your view about the law changed as
you take on different positions and career paths?
I do not believe my view has ‘changed’ as such. However, I think my experiences certainly enabled me to have
a better understanding of how law can benefit and help
society.

4. What do you consider to be your greatest achievement as the Secretary for Justice? How about regrets, if any?
It is difficult for me to say what, if any, my own achievements are, let alone the ‘greatest achievement’. Indeed,
that should be a matter for others to say, and I shall
leave it for posterity to judge. And very fortunately, I
have so far made no regrettable decisions in this office.
From both the perspectives as a renowned arbitrator and as Secretary for Justice, how would you distinguish Hong Kong from other arbitration centres
around the world? How do you think Hong Kong can
meet the challenges of prominent arbitration centres
like Singapore?
Comparison between Hong Kong and Singapore is a
popular and understandable one as both are small and
open economies, Common Law jurisdictions and significant arbitration centres in Asia. However, different
jurisdictions carry different advantages and disadvantages. For example, Kuala Lumpur is in a good position to specialise in Islamic finance arbitration, whereas Seoul focuses on cases with proximity to Japan and
Russia. Each feature and stage of development can be
translated into unique functions for businesses around
the world. As a matter of fact, Hong Kong has a much
longer history in arbitration practice. Its modern history of arbitration began in 1980s, when the first law
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reform report regarding Hong Kong’s role as an international arbitration centre was published. Interestingly, the first document concerning arbitration in Hong
Kong can be traced back to a year before Hong Kong
became a colony when the court system at the time
was not as effective as now. In order to resolve disputes,
businessmen and merchants resorted to arbitration.
On the other hand, the arbitration history of Singapore
has only picked up in the recent decades, or at least after 1980s. This is of course not to say that Singapore is
not as good. Healthy competition, I always believe, can
drive both jurisdictions forward.

report regarding Hong Kong’s role as an international
arbitration centre was published. Interestingly, the first
document concerning arbitration in Hong Kong can be
traced back to a year before Hong Kong became a colony when the court system at the time was not as effective

As a Special Administrative Region of China, Hong
Kong carries special advantages. Numerous overseas
companies wish to set up business in Hong Kong, and
more importantly, employ Hong Kong as a stepping
stone to the global market and a gateway to the huge
market in Mainland China. Besides, cases in Asia have
been increasing, even before the Belt and Road Initiative was announced. Against the backdrop of the Belt
and Road Initiative and the Greater Bay Area Project,
more cases and opportunities are expected.
Hong Kong is very international and open, enjoying
good reputation of judicial independence. Arbitration
cannot exist in a vacuum. Unresolved issues in arbitration must go to the Court for the ultimate say. Concepts
of a ‘supervisory court’ or a ‘friendly judicial approach’
to arbitration is crucial to the quality of arbitration.
Business confidence in Hong Kong has been built upon
her international reputation for her wealth of judicial
experience in arbitration and an open and independent legal system, which provides for business stability
and offers a neutral platform to resolve disputes. Despite some occasional negative media reports on Hong
Kong’s judicial independence, the people outside, especially the business community, have high respect to it;
there would otherwise not be good ratings in the reports of international organisations.
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What values do Hong Kong create by handling disputes arising under PRC law? Does the parties’ choice
of law impact the arbitration’s efficacy?
For the Hong Kong Government, we have to consider
whether to promote a particular system of law as the
governing law, or promoting a neutral choice. In this
context, it bears emphasising that parties’ autonomy
is a fundamental principle of arbitration. It is a matter
of freedom of contract for parties to decide which system to be the governing law in their contracts. Hong
Kong ought not take cases that go for Hong Kong law
and push away cases that go for PRC law. Take London as an example, while many disputes are resolved
by English law, arbitrators there also often deal with
cases involving non-English law. It is the same as my
own experience in Hong Kong. In traditional litigation,
Courts may need to call upon PRC law expert evidence
in cases where the contract is governed by PRC law. In
arbitration, as the advocates and arbitrators themselves
can have a PRC law background, the arbitrators can directly rule on the matter upon submission. This skips
the expert-calling process, which is more flexible.
We should not take a restrictive attitude to compare the
two legal systems. In fact, some judges take the view
that the Common Law system is developing closer to
the continental law system, and vice versa. This is a
consequence of globalisation, where more and more legal principles are going to be dealt with by international
conventions, such as the Convention on Contracts for
the International Sale of Goods (CISG). International
organisations like United Nations Commission on International Trade Law (UNCITRAL) have also played
an active role in unifying and harmonising commercial
laws across the globe. In the future, it is not surprising
that we will have a common model law system in certain key legal aspects.
Elsie Leung was recently quoted in the SCMP regarding the future of Hong Kong, that ‘After 2047, it
will either be one country one system or one country
two systems’, adding that it was ‘too early for Hongkongers to worry.’ What do you think about the possibility of convergence of the Common Law with Civil Law in Hong Kong after 2047?
Personally speaking, I believe Hong Kong should remain a Common Law jurisdiction. As an international
and open city, this is the most important way by which
Hong Kong can distinguish itself from other cities in
the country. The reason for this is that this creates a
win-win situation for both Hong Kong and the Main-
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land.
For the international business community, Hong
Kong enjoys financial and commercial edge due to
their familiarity and confidence vested in her
legal infrastructure. With this in mind, Hong
Kong may also be continuously advanced as
an international arbitration centre, as was discussed
above.
For Hong Kong more generally, just as the 1997
transition, we may continue business and our way
of life just as usual, with the added benefit
that we can do things that are different from the
Mainland while being part of China. As a result,
international parties may enjoy the choice of performing an endeavour in either Hong Kong or
Mainland China, whichever is more desirable.
For example, as was observed in the past decades,
businesses may choose to have its headquarters set
up in Hong Kong to enjoy her legal system, while
having its manufacturing capabilities in Mainland China. This is one of the double benefits that I am talking
about.
I would like to emphasise that the line between Continental Law and Common Law is blurring. We should

refrain from jumping to the conclusion that one
is superior than the other, as each certainly has
strengths and advantages in particular contexts.
Indeed, such comparison is becoming less and less necessary. If you compare the legislation made in Mainland
China in the recent, say, 20, years, I think one would
see a trend that they increasingly make references to
Common Law concepts. For example, the Contract
Law in China employs many concepts familiar to Common Law lawyers. Such is the case that laws in different
countries begin to heavily influence each other, as
exemplified in China, by UK and US contract law.
Similarly, there is a trend for domestic laws to
gradually incorporate international conventions
and model laws, such as the CISG and the UNCITRAL
texts, and the same may be said for private practice
heavily utilising these international infrastructures by
incorporating them into private clauses.
What is your comment on the legal basis for the recent joint checkpoint deal and how it complies with
the Basic Law? What is your view of the government’s
role with regard to unpopular and/or controversial
laws?
Co-location issues are legal issues arising from a transportation project. From a policy perspective, the Bu-
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ureau responsible for the subject-matter, in this case,
the Transport and Housing Bureau, ought to decide
which or what policy would be in the best interest of
Hong Kong. Many options are of course open to the
authority; however, the authority has to make the ultimate decision and pick one.
The role of Department of Justice is to ensure that the
policy objectives of the policy bureau can be lawfully
implemented. With regard to a plan set forward, we
have to make sure that its implementation will not engender consequences or technical legal problems that
are inconsistent with the Basic Law and other applicable laws in Hong Kong.
With regard to the questions of constitutional basis of the co-location project, one must bear in mind
that the Basic Law is not a Hong Kong legislation. It is
a national piece of legislation serving as our constitutional document. For Hong Kong, we should look at it
from a perspective that would ensure that the ultimate
conclusion reached is consistent with the ‘One Country, Two Systems’ policy.
In the discussion of the co-location plan’s constitutionality, there are understandably many different views. This project is definitely controversial,
and understandably so, as it is in a way unprecedented and new. My view is that one ought to consider,
among others, the history of constitutional development and how constitutional challenges should
be dealt with. Although we have just celebrated
the 20th anniversary of the HKSAR, which seems
long (some of the readers in the university should be
born in 1997), in the course of constitutional development, say, that of the US’s, 20 years only mark a very
short period of time in terms of its maturity.
As young people, one should not be afraid of
controversy. However, one should deal with it rationally — Ask yourself whether you are looking at
it from a political or legal perspective. Both angles are
important, but more importantly is for us to look at
it from multiple angles, and carefully demarcate one
from the other.
What would you consider to be the role of the
Secretary for Justice in guarding and consolidating
the Rule of Law?
Whether as a lawyer or as the Secretary for Justice, it is
paramount that we work on the basis of our legal sysHKSLG · FALL 2017 · ISSUE 11

tem, and one of the most important bases of it is the
Basic Law. It is under the Basic Law that we enjoy ‘One
Country, Two Systems’. As you must have read from
plentiful cases decided in the CFA, one of the key
themes of our legal system is ‘continuity’ post-1997,
including the continuity of the Common Law system
and the concept and application of the Rule of Law enshrined in the Basic Law. Indeed, the materials regarding the Rule of Law are rich enough to supply theses
and books but at the end of the day one cannot talk
about it in a vacuum. The Basic Law applicable in Hong
Kong is a reality. Any constitutional lawyer should start
with the constitution.
In summary, we ought to preserve and uphold the conception of the Rule of Law under the Basic Law in the
context of ‘One Country, Two Systems’.
What would you consider to be uniquely offered in
public practice in Hong Kong?
The Department of Justice offers unique opportunities in specific areas that are rare to be found in private
arenas, such as in the practice of Law Drafting and International Law. Unlike the UK or other western countries, where some of the private firms get to practise
public international law, opportunities to practise the
mentioned areas in Hong Kong are exclusively limited
to the Department of Justice.
Any parting words to Hong Kong law students?
Enhance your exposure whenever and wherever you
can. Bring yourselves up and out to do every meaningful things, big or small, whenever you can. Remain
open-minded, rational, as well as welcome all possibilities to challenge and hone your talents.
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Freshfields
Community
Investment
Award
At Freshfields Bruckhaus Deringer, we aim to be sensitive to the impact
we have on the world around us, and to make a positive difference to the
communities in which we operate.
We launch the Freshfields Community Investment Award to recognise
individuals who make a positive impact upon the local community by
promoting human rights, addressing environmental issues or supporting
vulnerable groups.
The award targets at penultimate year law students with a strong academic
record and who have active involvement in community investment services.
The selected candidate will receive an award of HK$10,000.
For more information, contact the Faculty of Law, Chinese University
of Hong Kong or our recruitment team at chinagraduates@freshfields.com.
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