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As always, the academic year flies by. All too soon, 
we will be leaving the Gazette in the capable hands 
of the next Editorial Board. It was our joy and 
privilege to serve as joint Editors-in-Chief this year. 
We are immensely grateful to all who helped us 
strengthen the Gazette. As Chiefs, we strove to build 
an inclusive platform where local law students, often 
writing for the first time, could voice their opinions 
on law and society. We led a talented young team of 
editors, largely hired from our Fall contributors, who 
challenged and supported writers through every step 
of the creative process. The smooth publication of the 
Spring Issue would not have been possible without 
their diligent and thoughtful work. We also greatly 
appreciate the continuing support from the Faculty 
and our generous sponsors.

The Spring Issue provides insightful commentary 
on diverse areas of law in various jurisdictions. We 
welcomed a wide range of mentally stimulating 
articles from new and returning writers. Discussions 
range from the controversial immigration policy 
under President Trump, to the Hong Kong Court 
of Final Appeal’s notable divergence from the 
UK Supreme Court’s decision of R v Jogee in the 
criminal doctrine of joint enterprise. We also revived 
a popular “Debate Section” which was introduced 
in Spring 2016, where we invited two writers to 
argue opposing viewpoints on whether Hong Kong 

Best Wishes,
NOEL CHAN & ANDREA CHEUNG
Editors-in-Chief

LETTER
from the Editors

should reform the current decision-making process 
for listing of companies. 

Of course, the key attraction of this Issue is the 
Feature Interview with the Honourable Mr. Justice 
Thomas Au. In selecting our learned interviewee, we 
considered the recent emerging social, economic and 
political tensions in Hong Kong. As the Constitutional 
and Administrative Law Judge of the High Court, Mr. 
Justice Au provides a singularly valuable perspective 
on public law considerations and the increasing number 
of judicial review cases brought before the courts. This 
marks the first time the Gazette has featured a judge 
from the Court of First Instance. We sincerely thank 
Mr. Justice Au for his well-researched and carefully 
reasoned responses to our questions, as well as his 
insightful career advice to the Editorial Board. We urge 
you to read the fascinating interview in its entirety. 

As the academic year comes to a close, we invite our 
readers to remain engaged with local and international 
legal issues in this ever-changing world. Now more than 
ever, it is imperative to stay informed, to form opinions, 
and to fight apathy and complacency at every turn. For 
those of you moving on to legal careers, we wish you the 
best of luck. For those of you returning in the Fall, we 
look forward to welcoming you back. In the meantime, 
have a productive and enjoyable summer. We hope that 
you kick it off with this informative and intriguing read. 
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to satisfy a much lower burden of proof to convict 
secondary parties. In Jogee, the courts engaged in a 
delicate balancing exercise, balancing the unfairness 
of this discrepancy with the public policy concerns in 
Chan Wing-Siu. 

The prior test of foresight provided a greater deterrent 
effect due to the lower burden of proof, particularly 
in the context of criminal gang activities with 
multiple defendants involved. By raising the mens 

rea requirement to intention, Jogee reduces this 
deterrent effect. However, it should be noted that the 
appropriateness of the mens rea requirement should 
not be determined by this sole metric.

The courts in the UK seem to have correctly shifted 
this balance. The new position increases the level of 
consistency, as now the principal and the secondary 
party have the same mens rea requirement for 
conviction. The standard of culpability for both 
defendants is now consistent for conviction of the 
same offence, which is of paramount importance to 
ensure equality before the law. 

LIMITATIONS OF CHAN KAM SHING
The CFA in Chan Kam Shing considered this 
matter, and suggested that ‘it is by no means clear 
that the accessory should necessarily be regarded as 
having a lesser culpability’. The court cited the 
example of Lady Macbeth being more blameworthy 
than her husband, as referred to in Johns v The 

Queen [1980] 143 CLR 108. However immoral an act 
ma  be, it is a matter of fairness that the defendants 
shall not face a different mens rea requirement for the 
same offence solely due to differing roles. While Johns 
upheld the test of foresight, that is not material as the 
case merely concerned an election between the test of 
foresight or that of probability. In any event, where

the accessory is considered more blameworthy than 
the rinci al, it is likely that liability through 
joint enterprise could be attributed to him by his 
intention, consistent with the doctrine of Jogee.

n Chan Kam Shing, ibeiro  raised two other 
issues with Jogee, namely (i) it ‘creates a serious gap 
in the law of complicity in crime’; and (ii) the 
introduction of conditional intent gives rise to 
significant conceptual and practical problems.  
increasing the mens rea requirement, many cases 
involving an ‘unplanned offence committed as a 
spontaneous reaction to the exigencies of the 
situation’ would not be covered. However, the 
learned judge may have overestimated the size of 
this gap. Jogee increased the mens rea requirement 
from foresight to intention, with the former 
remaining strong evidence of the latter, thus 
many cases involving sufficient foresight will also 
satisfy the new requirement. 

The introduction of conditional intent in Jogee also 
covers the aforementioned contingencies by sufficing 
as intent in certain situations, for example, where the 
defendant intended to cause grievous bodily harm to 
the victim if the victim resisted. Indeed, the learned 
judge himself described conditional intent as having 
‘little practical difference’ with the original 
foresight requirement, leading one to question the 
significance of the gap Jogee leaves.

The remaining gap consists of cases involving 
defendants who previously would have been 
convicted under Chan Wing- Siu but not under 
Jogee, because their mens rea of mere foresight 
would have been insufficient to justify intent. They 
should not have been convicted due to the 
unfairness caused by the inconsistent mens rea 
requirement for the same offence as pointed out 
above. 

In conclusion, Jogee rectified the controversial and 
potentially unjust doctrine of joint enterprise in Chan 
Wing-Siu, while Chan Kam Shing allowed it to remain 
in Hong Kong jurisprudence. Increasing the mens rea 
requirement of the secondary party from foresight to 
intention ultimately makes the law fairer by ensuring 
consistency with the mens rea requirement of the 
principal. Unfortunately, with Chan Kam Shing as 
the current law in Hong Kong, the unfairness of 
joint enterprise still affects this jurisdiction until the 
CFA has another opportunity to address this issue. 



SETBACK FOR THE SFC’S LATEST 
ENFORCEMENT POLICIES
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'the ri hts of the individual must be fully 
protected’. The court highlighted the principle of 
equality of arms enshrined in art. 11(2)(b) of the 
Hong Kong Bill of Rights (HKBOR), which 
ensures that the accused have adequate facilities 
in preparing a defence. 

The court also discussed the role of the SFC  
acknowled in  that while the SFC enjoys a position 
and power analogous to criminal law enforcement 
agencies, it should play the part of a ‘fair-
minded regulator’ rather than a ‘prosecutor bent on 
securing the disqualification’. Considering these 
factors, together with precedents in foreign 
jurisprudence, the court concluded that the SFC 
should adopt a test similar to that in criminal 
proceedings, and take a broad approach in 
constructing its document disclosure obligation. 

The practical effect of a broad approach means that 
SFC officials should apply the test of relevance 
broadly, such that ‘information and documents it has 
obtained from the investigation of the transactions 
that are eventually relied upon and complained 
of in the disqualification proceedings, except 
those which are obviously irrelevant’, will fall 
within the scope of disclosure.

EFFECT ON SFC’S ENFORCEMENT
The Wong Yuen Yee decision appears to create an outsized 
effect on the SFC’s prosecutorial practices because 
it comes on the heels of the SFC’s recent enforcement 
policies. The disqualification order is a major tool 
in the SFC’s enforcement toolbox. As of March 
2017, nine disqualification orders are in force; in 2016, 
three directors were disqualified for a period of six to ten 
years. In addition, Wong Yuen Yee’s broad approach 
to the disclosure requirement is significant when 
viewed in the context of the courts’ more dismissive 
attitude in previous  cases. For example, in Re Koon 

Wing Yee [2008] HKEC 2037, the court dismissed the 
challenge against the compatibility of s.183 of the SFO 
with art. 10 of the HKBOR. 

There is the possibility the SFC may seek to limit the 
information it possesses, in order to minimise its 
disclosure requirements. This could lead to the SFC 
becoming more cautious when collecting information 
in a view to avoid disclosing them to respondents in 
proceedings. While the heightened disclosure 
requirement is welcomed b  those bein  investi ated, it 
would inevitably mark a setback for the SFC on 
implementing its latest enforcement policies.

In Securities and Futures Commission v Wong Yuen 

Yee [2017] 1 HKLRD 788, the Court of First Instance 
held that the Securities and Futures Commission 

(SFC) should be subject to heightened disclosure 
obligations in disqualification proceedings. The test for 
document disclosure should be raised to the standard 
ado ted in criminal proceedings. This heightened 
requirement comes only weeks after the SFC 
announced its latest enforcement priorities. This 
article argues that the o  e  ee decision 
compromises the SFC’s prosecutorial ability under its 
new enforcement policies. 

CASE FACTS
In Wong Yuen Yee, the SFC filed a petition to seek 
disqualification orders under s.214 of the Securities 
and Futures Ordinance (SFO) against the directors of 
a listed company. The directors allegedly caused the 
company to lose over 120 million HKD as a result of 
a breach of their director’s duty in failing to 
conduct due diligence and an independent 
assessment before the acquisition of a gold mine. 
A disqualification order allows the court to disqualify 
an individual from holding a director position for up 
to 15 years.

Under s.183 of the SFO, the SFC succeeded in 
requesting the respondents to produce all information, 
including self-incriminating ones. However, the 
SFC declined the respondents’ request for a list of 
materials obtained from the investigation. The 
respondents then issued a summons for discovery for 
all directions and notices, together with related 
documents, and requested clarification beyond the 
scope of document disclosure obligation by the SFC. 

THE NEW DISCLOSURE REQUIREMENT
The court considered that while a disqualification 
order is not a penalty, it still poses substantial 
interference to the individual subjected to it, and so 
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CHRISTINE LO

payer] moved the funds’. Therefore, it is evident from 
the cases that transactions at an undervalue are inferred 
from facts with reference to the intentions of the parties. 

THE LAW IN THE UK – A BETTER VERSION?
Under s.423 of the the Insolvenc  Act in the U , 
creditors are able to apply to set aside transactions at 
an undervalue even when the company is not 
insolvent. However, the court has to be convinced 
that the purpose of the im u ned transaction is to 
put assets beyond the reach of potential 
creditors, or to prejudice their interests. 
Furthermore, in Hill v Spread Trustee Company 

Ltd [2006] EWCA Civ 542, a security was set 
aside as a transaction at an undervalue entered 
into for the purpose of prejudicing creditors. 
The court held that the trustees of the settlement 
had given the owner no consideration for the 
granting of additional security because there was 
no actual pressure on the owner to repay the 
loans. This further extends the court’s power, since 
a security granted by a  borrower could constitute a 
transaction at an undervalue, which was previously 
thought not possible. 

Compared to Hong Kong law, UK law offers 
wider protection to creditors which includes 
companies that are not insolvent. Assignment of 
security can be considered a transaction at 
an undervalue. Moreover, UK law imposes a 
stricter requirement of proving actual intention to 
prejudice creditors to prevent abuse. The Hong 
Kong courts and legislature should refer to 
this mechanism when reforming its insolvency law 
regime.

On 3 June 2016, the Government gazetted the 
Companies (Winding Up and Miscellaneous 
Provisions) Amendment Ordinance 2016 

(‘Amendment Ordinance’). The Amendment 
Ordinance gives courts the power to make any order 
to set aside transactions at an undervalue. Under the 
current corporate law, there is no express statutory 
definition of transactions at an undervalue, nor any 
express discretion for the court to make such order. 
This article argues that the Amendment Ordinance 
consolidates the corporate insolvency regime and 
improves creditor protection in Hong Kong. 

TRANSACTIONS AT AN UNDERVALUE 
A transaction at an undervalue is defined as a transaction 
(a) which involved a gift or is entered into on terms which
provide no consideration to the company; or (b) where
the consideration is significantly less than the value of
the transaction itself. Creditors can benefit from the
increased pool of company assets when the transaction
at an undervalue is set aside and the original
unprejudiced position is recovered. The transactions
concerned have to be entered five years before the
commencement of the winding up, and the company
has to be insolvent at the time or as a result of the
transaction. A defence is available if the company
entered into the transaction in good faith for the
purpose of carrying on its business, or if it reasonably
believed that the transaction would benefit the
company.

Although the concept of transactions at an undervalue 
is absent under the current company law regime, 
it is presented and examined in s.49 of the 
Bankruptcy Ordinance (Cap.6). Judicial interpretation 
of s.49 can shed light on how the concept of ‘good 
faith’ would potentially be applied under the 
Amendment Ordinance. In Re Cheung Siu Kin 
[2015] 5 HKLRD 923, the court held that the relevant 
payments were not transactions at an undervalue but 
a repayment of the payee’s investment in the 
payer’s investment fund. The court considered facts 
such as the payee’s financial situation, both sides’ 
expectation of repayment, and the payee’s attitude in his 
advancements to a third party. 

On the other hand, in Re William Henry Woo HCB 
276/2002, the court concluded there was a transaction at 
an undervalue because ‘[the payer] intended to defeat 
any claim his creditors might have to the property’, 
which was observed from ‘the manner in which [the 
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LEGISLATION IN FOREIGN JURISDICTIONS
A full apology expresses regret and admission of fault, 
while a partial apology only expresses regret without 
admitting fault. Full apologies are proven to be more 
effective than limited apologies in rebuilding patients’ 
satisfaction, reducing their negative emotions, and 
increasing the possibility of reaching a settlement. In 
most countries, the scope of protection for physicians 
who apologise is limited. This can be shown by the fact 

After two rounds of consultation, the Draft 
Apology Bill will be introduced to the 
Legislative Council this legislative year. This 

article conducts a comparative analysis of similar 
legislation in other common law jurisdictions with 
a focus on the area of medical practice. It argues 
that while the Bill is introduced out of good faith 
with sufficient clarity, certainty and flexibility, its 
implementation may nonetheless be ineffective. 

APOLOGY LEGISLATION & MEDICAL NEGLIGENCE
It is well-established that in tortious claims of medical 
negligence, the burden of proof is on the plaintiff, on a 
balance of probabilities, to show that the physician has 
breached the duty of care. A physician’s admission of 
fault or liability might be relied upon by the plaintiff to 
prove breach of the duty. 

Medical negligence due to human error is inevitable. 
An apology by a doctor could assuage a patient’s anger 
and prevent the patient from taking legal action. The 
apology could instill confidence in the physician and 
mend the physician-patient relationship. In the long 
run, there would be fewer claims, and eventually fewer 
costly lawsuits. However, physicians are generally 
reluctant to apologise in order to prevent lawsuits.

PAMELA HO

APOLOGY LEGISLATION 
IN HONG KONG
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HONG KONG 10
that apology legislation does not even provide a legal 
definition of apology. 

In the United ingdom, s.2 of the 
Compensation Act 2006 stipulates that ‘an 
apology…shall not of itself amount to an 
admission of negligence or breach of statutory 
duty’. This provision only says what apology is not. It 
does not say what it is. The absence of a legal 
definition could imply a narrower protection 
coverage. In addition, the term ‘of itself’ may allow 
the court to sever apologetic words from the relevant 
facts, opening up the possibility of physicians’ 
admission of fault to be admissible in courts.

Similarly, in the United tates, states are divided 
concerning the scope of protection in the 
medical field. Twenty states offer full protection 
for apology. In Massachusetts, an apology is 
defined as ‘statements, writings or benevolent gestures 
expressing sympathy or a general sense of 
benevolence’. It differs from the usual concept of 
apology: pleas for forgiveness to undo damage. This 
could be interpreted as a protection of partial 
apology because ‘sympathy’ and ‘benevolence’ do not 
amount to admissions of negligence.

On the contrary, Canada’s Apology Act 2006 provides 
a much wider scope of application. it may extend 
to tribunal proceedings. It expressly covers limitation 
of actions and insurance policies. It defines apology 
as ‘an expression of sympathy or regret, a statement 
that one is sorry or any other words or actions 
indicating contrition or commiseration’. 

HONG KONG’S PROPOSED APPROACH
The Draft Apology Bill defines apologies as 
expressed and implied expressions which show 
sympathy and an admission of fault in connection 
with the matter. Its scope excludes documents filed 
or submitted in proceedings and testimonies. 

The proposed legislation can be applied in arbitral, 
administrative and disciplinary proceedings, but not in 
criminal proceedings nor those proceedings governed 
by the Prison Rules (Cap. 234), the Commissions 
of Inquiry Ordinance (Cap. 86) and the Coroners 
Ordinance (Cap. 504). An apology does not void or 
affect insurance coverage. 

The Bill’s definition of apology leans towards the 
Canadian approach. It follows the Canadian practice of 
declaring insurance clauses nullifying fault admission 
void. On the surface, it covers full apologies including 
disclosure, apology and settlement. In addition, the Bill 
articulates its scope of application in various areas. 
This approach is favourable to facilitating amicable 
settlement. Full apologies are more effective than 
limited apologies in rebuilding patients’ satisfaction, 
reducing their negative emotions, and increasing the 
possibility of reaching a settlement.

Nevertheless, it is questionable whether full apologies 
could be effectively protected in practice.  The Steering 
Committee proposed that there should usually be no 
separation between the apology and the facts unless it 
is ‘just and equitable’ to admit a statement of fact. The 
Bill specifies that while documents and oral 
submissions are excluded, physicians’ apologies and 
their disclosure of behaviour could still be admitted 
through third parties’ witness statements. 

The number of medical cases litigated in Hong Kong 
increased from 586 in 2014 to 681 in 2016. It is 
difficult to predict whether the number of medical 
claims could be reduced following the enactment of 
apology legislation, because there are multiple factors 
at play. Compensation culture will inevitably play a 
role. As Ronald Walker QC noted, ‘misfortunes, short 
of an act of God, are probably someone else's fault’. It 
is possible that patients will not drop their claims even 
after receiving apologies from physicians. Equally, 
physicians may remain reluctant to disclose their 
behaviour.

In conclusion, the Bill’s strength lies in its clarity, 
certainty, and flexibility. It encourages physicians to 
make apologies when they are at fault. However, its 
effectiveness may be limited due to reality constraints. 
Even so, apologies are essential for physicians to 
alleviate their guilt and compensate patients’ 
emotional distress. A proper ‘sorry law’ is needed to 
protect remorseful physicians from legal liabilities 
based solely on their apologetic statements and full 
disclosure of their behaviour.
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ILLEGAL AGENCY FEE-CHARGING 
& DEBT BONDAGE OF  
FOREIGN DOMESTIC HELPERS

11 HONG KONG

agency upon obtaining employment cannot exceed 
10% of the employee’s first month of wages. 
Furthermore, s.57(a) of the Employment Ordinance 
(Cap. 57) prohibits the receipt of any reward or 
payment in excess of the maximum commission 
permitted. The current Minimum Allowable Wage of 
4,310 HKD per month, which means that agency fees 
cannot exceed 431 HKD. 

This legislation is complemented by a Code 
of Practice (the Code) issued by the Labour 
Department in January 2017 in light of public 
concern over foreign domestic helpers’ rights. The 
CoP aims to promote professionalism and quality of 
service in the employment agency industry. Section 
3.5 of the CoP reiterates the strict legal 
requirements concerning agency fees and charges 
a maximum penalty of 50,000 HKD for 
infringement. While Chapter 3 of the Code reflects 
existing statutory requirements of employment 
agencies, its legal basis for employment agency 
licence revocation and penalisation in Chapter 4 
could be strengthened. In his final Policy Address, the 
Chief Executive specifically referenced a plan by the 
Labour Department to make sections of the 
Code legally enforceable by an amendment bill to 
the Employment Ordinance, and to impose heavier 
penalties on agencies overcharging job seekers. 
Realisation of this agenda is crucial to 
increasing agency accountability for illegal conduct.

The Employment Agencies Administration (EAA) 
under the Labour Department is the supervisory 
body that administers employment agency regulation 
legislation, investigates complaints, and ensures 
compliance to protect the interests of migrant 
domestic workers. As of late 2016, EAA 
enforcement resulted in nine total convictions of 
agencies in relation to unlicensed operation or 
overcharging of fees. While this demonstrates 
measurable success in exposing illegal agency 
fee-charging, research conducted by public interest 
and migrant workers’ rights groups suggests that 
the number of convictions is paltry in light of 
illegal fee-charging practices that are rife in the 
employment agency industry.

THE REALITY OF DEBT BONDAGE 
A wealth of research indicates that rampant illegal 
fee-charging by employment agencies is a reality 

Nearly 350,000 foreign domestic helpers live in 
Hong Kong and assist over 280,000 households. 
For over a decade, employment agencies that 

help domestic helpers obtain work have engaged 
in illegal and exorbitant agency fee-charging 
ractices, leaving many migrant domestic workers 

steeped in crippling debt at the hands of loan sharks. 
These unscrupulous practices have raised questions of 
debt bondage contrary to the Basic Law and Hong 
Kong’s obligations under international law, rom tin  
a vigorous call for justice by way of imposing more 
stringent government regulations on employment 
agencies. 

The Final Policy Address of the outgoing Chief 
Executive Leung Chun-ying promulgated the agenda 
to reinvigorate legally binding regulations on 
employment agencies, and was hailed as a long 
overdue initiative to combat illegal fee-charging. 
These motions should be adopted swiftly, 
accompanied by vigilant monitoring and an 
enforcement mechanism.

HONG KONG’S CURRENT REGULATORY 
FRAMEWORK 
Hong Kong has a number of seemingly robust legal 
and non-legal instruments to prevent financial 
exploitation of migrant domestic workers by 
employment agencies. Regulation 10 and Part II of the 
Second Schedule of the Employment Agency 
Regulations (Cap. 57A) stipulate that the maximum 
commission which may be received by an employment 

CHRISTINA LING
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which has serious implications for the rights and 
livelihoods of Hong Kong domestic helpers. 
Reports dating back to 2007, such as one 
published by the Asian Migrant Centre, reveal that 
fees charged by agencies can be excessive to the 
point of seven or eight months’ salary upon 
recruitment. ‘Coming Clean’, a 2016 Justice Centre 
study, confirms the still-persistent practice of fee 
overcharging: over one-third of domestic helpers 
surveyed shouldered burdens of debt amounting to 
over one-third of their monthly income. 

Additionally, 61.2% of workers surveyed who paid 
for recruitment costs had to pay off an average 
debt of 2,496 HKD a month over a period of six 
month, which is nearly six times the legal limit. 
These numbers are supported by accounts of helpers 
being defrauded by agencies through excessive fees, 
including excessive contract renewal fees, and 
constant shouldering of debt due to the 
disproportionate amount owed compared to monthly 
salary. Faced with excessive debt, coupled with 
other oppressive factors such as illegal revocation of 
identification documents by agencies, many 
domestic helpers consequently do not feel free to 
leave their jobs. They may feel trapped, particularly in 
cases of abusive employers, or live in fear of 
deportation and inability to pay off loans. 

These unethical practices have serious implications 
of forced labour and debt bondage, contrary to 
art. 39 of the Basic Law and international labour 
law obligations. The International Labour 
Organisation defines ‘forced labour’ as ‘situations in 
which persons are coerced to work through the use of 
violence or intimidation, or by subtler means such as 
accumulated debt, retention of identity papers or 
threats of denunciation to immigration authorities’. 
This definition is remarkably reflective of the 
exploitation of foreign domestic helpers  already in 
economically and socially vulnerable positions. 

HONG KONG 12

CALL FOR STRENGTHENING OF THE EAA’S 
MANDATE
Article 39 of the Basic Law stipulates that most major 
international labour conventions are implemented 
through the laws of Hong Kong.  The government 
should take proactive measures to penalise illegal fee-
charging. The prevalence of such practices warrants 
strict enforcement of legally binding regulations 
accompanied by a similarly enforceable Code of 
Practice. An amendment bill to the Employment 
Ordinance is one first step; however, it must be 
complemented by strengthening the EAA’s mandate in 
investigating complaints and ensuring compliance with 
regulations. A stringent monitoring mechanism is 
equally crucial to ensure that ethical employment 
conduct is observed. The scant number of employment 
agency convictions by the EAA suggests a deficiency 
of resources or willpower in its mandate. The EAA 
should be allocated adequate financial and human 
resources to investigate employment agency conduct 
complaints efficiently and impose swift penalties 
where necessary. Otherwise, a regulatory framework 
without proper oversight and enforcement possesses 
little meaning.

In conclusion, illegal practices of employment 
agencies have persisted for over a decade, and continue 
to exploit migrant domestic workers by  coercing 
them into debt bondage. While the final Policy 
Address of the outgoing Chief Executive is a long-
awaited signal of government initiative to address 
Hong Kong’s obligations under international law, 
Leung’s proposals must be adopted expediently 
alongside bolstering of the EAA’s initiative for a multi-
faceted approach. Illegal agency fee-charging is one 
of the most significant examples for the 
mistreatment of foreign domestic workers. The 
government can efficiently combat the problem by 
displaying genuine devotion to protecting the labour 
rights of a worker group that forms the backbone 
of Hong Kong’s economic prosperity.
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of any other individual’, in order to determine if the 
current situation fits the description.

The Code of Professional Conduct (the Code) for 
medical practitioners also states that ‘disclosure in the 
public interest or in the interests of an individual is 
justified because the failure to disclose the appropriate 
information would expose the patient, or someone else, 
to a risk of death or serious harm’.  

However, the wording in both the Ordinance and the 
Code is very general and vague. It is unclear whether 

In Hong Kong, a patient has the right to confidentiality:  
he can keep his health information private, including 
his HIV status.  It remains uncertain, however, 

whether a doctor will be held legally liable for reporting 
the patient’s HIV status to a third party with the intention 
of protecting that third party from being infected with 
HIV.  This article aims to explore what the Hong Kong 
approach should be, and argues that there should not be 
any legal liability on doctors who report the patient’s 
HIV status to a third party for that party's protection.

CURRENT SITUATION IN HONG KONG
At present, there is no mandatory legal duty for a 
doctor to disclose a patient’s HIV status to a third party 
in Hong Kong. When doctors are faced with the 
dilemma of whether to disclose a patient’s HIV status 
to his sexual partner without the patient’s consent, a 
difficult process is involved before they can reach a 
decision. 

Doctors often have to balance the arguments for and 
against disclosure, and seek advice from an 
experienced colleague or a professional association. 
Specifically, they may refer to s.59 of the Hong Kong 
Personal Data (Privacy) Ordinance (Cap.486) (the 
Ordinance), which states that doctors can be exempted 
from liability in preventing situations that are ‘likely to 
cause serious harm to the physical or mental health 

CLARA GO

DISCLOSURE OF PATIENTS’ HIV 
STATUS TO A THIRD PARTY
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the exemption is applicable to the disclosure of a 
patient’s HIV status to his sexual partner. With such a 
complicated process involved in making a disclosure 
decision, coupled with the possibility of being sued 
for a breach of doctor-patient confidentiality, doctors 
in Hong Kong may be dissuaded from disclosing the 
patient’s HIV status to the sexual partner.

In view of the possibility that HIV patients ma  
withhold their HIV status to their artners, and an 
increase in the number of HIV patients, the issue of 
whether a doctor should be legally liable for disclosing 
his patient’s HIV status without obtaining prior consent 
should be examined.  

APPROACH IN MARYLAND
In the state of Maryland in the , state law allows 
doctors to act in accordance with the standard of 
‘good faith’ in relation to notification and disclosure 
of a patient’s HIV status to his or her sexual partner. 
Under s.18-337(e) of the Code of Maryland 
(Health – General), when a physician is ‘acting in 
good faith’, he ‘may not be held liable in any 
cause of action related to a breach of patient 
confidentiality’. s.18-337(f) likewise protects a 
physician’s decision of non-disclosure if the ‘good 
faith’ test is satisfied.

While the law does not provide an automatic shield 
that exempts doctors from liability of infringing 
patients’ confidentiality, doctors are excluded 
from liability when, in accordance to their best 
knowledge, they decide that a potential significant risk 
is likely to occur to the HIV patient’s artner, and that 
there is a justified and urgent need to notify the sexual 
partner.  The clear benefit of adopting the ‘good faith’ 
standard is that it protects doctors’ choice of 
disclosure and non-disclosure.  Therefore, the law of 
Maryland can be seen as a flexible tool to protect 
doctors in exercising their professional judgment on 
whether to disclose patients’ HIV status.   Whether 
doctors are held liable depends on whether the court 
is satisfied with the fact that the doctor has acted in 
accordance with the ‘good faith’ standard by looking 
at the circumstances and the facts in each case.  

WHAT THE HONG KONG APPROACH SHOULD BE
As mentioned above, current legislation and the Code  
cannot provide legal certainty and protection for doctors 
in Hong Kong, who are facing such a disclosure 
dilemma.

Maryland’s approach offers insight into how to ‘smartly 
balance the interests of the individual and the public 
health by granting individual physicians discretion 
and protecting those physicians from repercussions 
for their good faith decisions.’  As long as the doctor 
passes the ‘good faith’ test in justifying his disclosure, 
he can be exempted from liability, protecting both the 
doctor, and the patient’s partner.  Even if there is no 
legal duty imposed on the doctor to disclose a patient’s 
HIV status to his sexual partner, a doctor should not be 
held liable if he can pass the ‘good faith’ test to justify 
his disclosure. 

CONCLUSION
The majority of the population in Hong Kong lacks 
HIV awareness. HIV patients only make up a very 
small proportion of the population.  However, it is 
an imminent matter calling for immediate attention 
because the transient nature of some sectors of the 
population increases the risk of exposure to the virus 
from the outside sources. 

The lack of specific legislation to cope with the 
increasing rate of HIV infection calls for the framing 
of the issue in the context of the doctor-patient 
relationship. On this ground, Maryland’s approach 
should be followed in Hong Kong in the near future, 
as it can offer a greater protection to patients’ sexual 
partners by enhancing the flexibility of doctors’ 
decision-making in the issue of HIV status disclosure.  
A doctor who discloses the patient’s HIV status to a 
third party should not be held liable for a breach of 
confidentiality under the purpose of protecting the 
third parties’ interests.
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FOOD DONATION IN OTHER JURISDICTIONS

The Government is concerned with food safety 
becoming compromised should the law be introduced 
in Hong Kong, but there is a lack of elaboration on 
this problem in its written replies to a legislative 
councillor's questions in the past two years. The 
Government further argues that the existing 
mechanism of having mutual agreements between 
charities and donors is sufficient to resolve the issue 
of exempting liability from food donation. 
Therefore, there is no need to enact a new law to 
address the problem. 

In addressing the food safety concern, the Bill 
Emerson Act in the  has already provided a solution 
that any exemption from the Act shall not supersede 
local health regulations. If the law is to be introduced, 
a similar provision could be adopted to specify that 
any exemption shall not supersede the Food Safety 
Guidelines for Food Recovery and other food safety 
regulations imposed by the Food and Environmental 
Hygiene Department in Hong Kong. This addresses the 
food safety concern and simultaneously renders the law 
much more feasible.  

Regarding the prevailing mechanism of settling 
e em tion from liabilit , the existing practice is to 
create mutual agreements between donors and NGOs. 
However, this is considered to be ineffective due to the

15 HONG KONG

In recent years, food waste has been a critical issue 
in Hong Kong. However, many are reluctant to 
donate food to the charity or directly to individuals, 

fearing for possible liabilities arising from the food 
donated. Non-governmental organisations (NGOs) 
in Hong Kong have been urging the government to 
introduce a Good Samaritan Food Donation Law, 
although the Environment Bureau (the Government) 
has stated clearly that it has no intention to introduce 
such law at present. This article argues that Hong 
Kong should consider introducing this law in a bid to 
combat the rising problems of food waste.

A Good Samaritan Food Donation Law protects good 
faith donors from lawsuits from recipients. A 
notable example of such law is the Bill Emerson Good 
Samaritan Food Donation Act (Bill Emerson Act), 
which was introduced in the U  in 1996. This 
law provides that a person or non-profit 
organisation who or which donates apparently 
wholesome food to needy individuals shall be 
exempted from both civil and criminal liability 
arising from the nature, age, packaging or condition 
of the food item.

According to a survey conducted by Oxfam Hong Kong 
in 2014, 67% of chain retailers and food companies 
cited 'worries about product liability' as the main 
reason for not donating food, followed by 'insufficient 
resources and manpower' and 'lack of knowledge 
about food donation channels'. Gabrielle Kirstein, 
executive director of Feeding Hong Kong, a local 
food bank, a reed that many businesses are 
unwilling to donate food for liabilit  reasons. 

iability plays a pivotal role in dissuading businesses 
from donating food. A Good Samaritan Food 
Donation Law would reassure food donors that they 
do not need to shoulder legal liability if they act in 
good faith, which can provide a huge incentive for 
potential food donors.

ZENITH LAI

A GOOD SAMARITAN FOOD 
DONATION LAW IN HONG KONG
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restriction under the Control of Exemption Clause 
Ordinance a .  . Mutual agreements 
attempt to incorporate exemption clauses that exclude 
donors' liabilities, and that NGOs should shoulder the 
potential financial burden of damages. Nonetheless, 
law departments of large enterprises find it uncertain to 
make agreements with NGOs. As s.7(1) of  
provides that exemption clauses cannot exempt liability 
for death or personal liability caused by negligence, the 
effectiveness of private agreements in preventing 
tortious claims arising from food donation is doubtful. 

To address this problem, the Government should 
consider adopting the New South Wales approach, 
which incorporates Good Samaritan Food Donation 
Law into the Civil Liability Act (2002). ection 58C of 
this Act provides that food donors do not incur civil 
liability if they act in good faith and the food is safe to 
consume when donated. Adopting this provision in 

 can increase the effectiveness of mutual 
agreements as civil liability is explicitly excluded from 
food donors. A Good Samaritan Food Donation Law,  
together with exemption clauses, can act as a double 
protection to food donors against the exposure to 
tortious and civil liability.

COMBATING FOOD WASTE

According to Feeding Hong Kong, about one-third 
of Hong Kong's solid waste is considered food waste. 
In addition, businesses throw out 60 million HKD 
worth of food yearly when almost half of low-
income families lack reliable access to a sufficient 
quantity of affordable and nutritious food. According 
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to the ood Waste Management Hierarchy of the 
Environmental Protection Department, donating 
surplus food for human consumption is the second 
most important step in reducing food waste overall 
after preventing the source of food waste, which can 
only be achieved through long-term education for the 
public. A Good Samaritan Food Donation Law can 
therefore provide a significant mitigation to the 
problem of food waste.

The US has achieved tremendous success in 
encouraging food donation after a Good Samaritan 
Food Donation Law was enacted. According to the US 
Environmental Protection Agency  food donation  
measured in tonnes  increased significantly by nine 
times in the second decade after the Bill Emerson Act 
was passed. esearch conducted by the University of 
Arkansas in 2013 found that there has not been an  
need to use the Bill Emerson Act in the US nor has 
there been any food donation-related lawsuit since the 
Act came into practice. This information shows that a 
Good Samaritan Food Donation Law can encourage 
food donation by providing reassurance to food 
donors. The law can also bring positive effects to the 
situation of food donation in Hong Kong, as can be 
seen in its success in different jurisdictions.

Given the Government’s strong emphasis on 
alleviating food waste, it should consider introducing 
the law into Hong Kong in the hope of reassuring 
potential food donors by relieving their liabilities. 
The problems of food waste, landfill saturation, and 
hunger among the needy are expected to be alleviated 
with the increase in food donation.
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SFC REGULATORY REFORM: 
A WRONG PATH IN PRINCIPLE

THE REFORM – A SOLUTION IN SEARCH OF 
PROBLEMS  

In an interview conducted by The Hong Kong Institute 
of Chartered Secretaries in June 2016, the Executive 
Director of the SFC raised concerns over the wide 
fluctuation in prices of many new listings. If those 
are viewed in isolation, the SFC should immediately 
step in since it appears to be share price 
manipulation. However, when viewed holistically, 
the problem might be explained by intermediary 
misconducts, which involve further analyses 
concerning the actions by listed companies, 
directors, shareholder and intermediaries.  This 
requires better coordination between the SFC and  
HKEx. The Reform romises a more centralised 
platform to closely coordinate on policy formulation and 
to adopt a more effective approach in resolving potential 
issues.  However, the existing listing regime already 
provides sound platform and mechanism for 
coordination and efficiency. 

HKEx and the SFC entered into the ‘Memorandum of 
Understanding Governing Listing Matters’ (the 
Listing MOU) in 2003, acknowledging that both 
parties shall make all reasonable efforts to cooperate.  

17 DEBATE
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In June 2016, the Securities and Futures Commission 
(SFC) and Hong Kong Exchanges and Clearing Ltd 
(HKEx) jointly launched a consultation proposing 

efficiency ‘enhancements’ to listing regulation. The 
proposed listing regulatory reform (the Reform will 
involve the creation of two new committees: the Listing 
Policy Committee (LPC, which will decide listing 
policy, and the Listing Regulatory Committee (LRC, 
which will oversee suitability concerns of listings and 
broader policy implications.

It is widely acknowledged that the Hong Kong IPO 
market suffers from problems of high shareholding 
concentration, price fluctuations and back-door listings 
through the purchase of shell companies.  The listing 
landscape is also changing as more Mainland and 
international enterprises are choosing to list in 
Hong Kong.  Hong Kong faces fierce competition 
from Singapore, Mainland China, and other listing 
platforms. The Reform aims to address the new 
situation by providing the means to better coordination, 
efficiency, and accountability. However, this article 
argues that the proposal is not only unnecessary; it 
even runs counter to the aim of improving listing 
regulation.
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The Listing MOU also established a ‘High-Level 
Group’ which requires that both parties meet from 
time to time to review systemic and policy issues 
concerning listing-related matters.  It further requires 
HKEx to inform the SFC about any listing matters 
which would be novel, potentially controversial, or 
appears to involve public policy implications as soon 
as possible, and the SFC shall respond to it as soon 
as possible.  The existing platform already serves 
the needs for communication and coordination. The 
Reform fails to justify the need to create the additional 
LRC and LPC from this perspective. 

In addition, the Reform will render the reporting 
obligation of HKEx ineffective and further bypass 
the legislative intent of the Securities and Futures 
Ordinance (SFO. Under the SFO, HKEx shall report 
to the SFC on any proposed amendment of listing rules 
with explanation of the purpose, and the effectiveness 
of that amendment is contingent upon the 
SFC’s approval.  The SFO imposes a statutory duty 
on the SFC to supervise, monitor and regulate the 
activities carried out by HKEx. However, the Reform 
delegates such power to the LRC to ‘oversee, give 
guidance on and decide in the first instance any matter 
that arises in the day-to-day administration of the 
listing rules’. The LRC consists of representatives 
from the SFC, which means that HKEx’s reporting 
obligation is a mere paper formality. The SFC’s 
heavy participation in HKEx’s daily administration 
is inconsistent with the legislative intent of the SFO, 
which sets out the SFC as an outdoor gatekeeper 
instead of an indoor housekeeper. 

EXISTING POWER OF THE SFC 

The proposal introduced two committees in order to 
resolve the conflict of interest issues caused by the 
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dual roles of HKEx as both a front-line regulator and 
a profit-oriented entity. The participation of the SFC 
in the LPC and the LRC is expected to allow the 
SFC earlier involvement in the listing decision 
process and improve accountability. 

Under the SFO, the SFC has veto power in deciding a 
listing application, and it can also direct HKEx to 
make listing rules and to create subsidiary legislation. 
Should HKEx not comply with the request, the SFC 
may itself make or amend the Listing Rules. In addition, 
the SFO requires HKEx to set up a risk management 
committee to address systemic risk concerns.  As the 
supervisor of HKEx, a publicly listed company, the 
SFC may impose additional conditions to address 
potential conflict of interest. While HKEx 
maintains itself as the front-line regulator, the SFC 
supervises the exchange itself.  It can be seen that the 
SFC already has the de facto  power under the current 
system. Therefore, moving the SFC forward under the 
proposal does little to improve accountability for 
decision-making within HKEx.

A problem related to the SFC’s increased involvement 
in the listing decision process is the conflict between 
the SFC’s role as an independent regulator and 
its duties owed to HKEx when given de facto control 
of HKEx’s board. The Reform provides that both 
committees are to be established as sub-committees of 
HKEx’s board. If LPC and LRC were established, the 
SFC would in effect have control of HKEx’s board. 
Under the Companies Ordinance (Cap.622), the 
situation will make the SFC a shadow director (a 
person in accordance with whose directions or 
instructions the directors, or majority of directors, of 
the body corporate are accustomed to act) of HKEx. 
The SFC will accordingly be subject to director's duties 
to HKEx and possible derivative actions. This would 
appear to be in direct conflict with its statutory duty to 
supervise, monitor and regulate the activities of  HKEx. 

In summary, this Reform has provided the public 
with a chance to revisit the decision-making structure 
and the regulation of Hong Kong capital markets. 
However, the introduction of the additional two 
committees proposed by the Reform does little in the 
circumstances and produces even more problems. 
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postponed listing in February after receiving 
questions from the regulator. They were suspended in 
order to protect investors and market integrity. Of 35 
new listings on GEM in 2016, 40% saw a plunge of 
90% from their respective peak prices. This reflects a 
pressing need for the SFC to modify its current rules to 
protect investors and market integrity.

The current listing criteria cannot sufficiently safeguard 
investors’ interest. In general, for Main Board Listing, 
at least one of three financial tests must be satisfied 
before listing, namely the Profit Test, Revenue Test, 
and the Cash Flow Test. For GEM listing, there are 
additional requirements regarding cash flow and 
market capital. Nonetheless, all financial tests are 
concerned with financial suitability of the potential 
IPO, but not overall suitability. In other words, 
according to the standards provided by the HKEx, a 
company can bypass any one of the three requirements 
by choosing one of the three listing routes. One 
example is Meitu, Inc. (1357), which was incurring 
losses despite passing the market capital test to list on

The market’s reaction to the proposed Reform 
is generally negative. The Reform was said 
to unduly restrict the freedom of the market 

players, contradicting the laissez-faire principle. 
However, this article shall argue that as a matter 
of policy, regulations are necessary for the sake of 
protecting investor confidence, and communicating the 
SFC’s commitment to a stronger vetting process for a 
more stable financial market.

THE NEED FOR REFORM

Given widespread concerns about the quality of 
new listings, there is a strong case for a thorough 
review and reform of the existing regulatory 
architecture. The defect in the current listing 
mechanism is reflected in the drastic fluctuations in 
stock prices of newly listed companies. For instance, 
trading of GME Group Holdings Limited (08188) 
shares was suspended only a few hours into its 
debut on the Growth Enterprise Market (GEM). 
Apart from GME, four other companies 
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SFC rarely exercises its veto power, there is a long-
standing convention of minimal intervention. In 
other words, without the Reform, market players 
would have a wrong expectation that the SFC 
would never enforce its power. When the SFC has a 
new official channel to exercise its veto power, 
any IPO applicants would be better informed of 
the higher level of scrutiny now applicable. It 
sends a clear signal to the market that dishonesty 
should be suppressed. The rejection of an IPO would 
no longer be subject to the uncertain discretion of the 
SFC under the dual filing regime, but to the rules of 
a concrete committee set out by the Reform, whose 
criteria of discretion would be public and transparent. 

In conclusion, to alleviate market concerns over 
the Reform, the SFC can clarify the broader policy 
implications of the Reform. At the end of the day, 
appropriate regulation would be a necessary evil to 
prevent market malfunction.
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the Main Board. The present arrangement creates a 
loophole for manipulation. Investors are placed at risk 
given the information asymmetry between them and 
the IPO applicants.

As a matter of policy, the SFC needs to take a more 
proactive role to safeguard the interests of investors. 
It is the SFC’s responsibility to maintain and promote 
market fairness. Investors should not be subjected 
to any prejudice or any financial manipulation. 
The Reform would enable the SFC to take 
prompt action in the early stages to stop any 
company which is not suitable for listing, and 
to scrutinise not only the financial status but the 
overall intention of its listing. It is an effective and 
necessary step for the maintenance of public 
confidence in the market. 

THE EXERCISE OF THE SFC’S EXISTING POWER

One major objection to the Reform is that it would 
substantially increase the SFC’s power in 
controlling the listing process. However, at the 
moment the SFC does have the veto power to 
stop a listing of a company under the dual 
filing system. In other words, SFC is not given 
a new power but a new channel to exercise its 
power. Therefore, the argument that the Reform 
confers excessive power on the SFC must fail. 

The Reform will increase the clarity of the SFC’s 
veto power which it already possesses. Since the 
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When Donald Trump began his presidential 
term in January 2017, the question as to the 
constitutionality of the Electoral College 

loomed large. This seemingly symbolic occasion, 
amounting to no more than a rubber-stamping of results, 
was subjected to immense scrutiny. Many now wonder 
whether ‘Dumping Trump’ would have been viable by 
departing from the modern formulation of the 
Electoral College. Trump won the election when 
538 electors (representatives of each state) 
officially casted their electoral votes on 19 
December 2016 in accordance with the winner of the 
popular vote in their respective states. Hilary Clinton 
won the popular vote by almost 2.9 million votes, an 
unprecedented wide margin for cases of candidates 
who won the popular vote but lost the Electoral 
College. A group of ‘Hamilton Electors’, opponents 
of Trump, tried to change the outcome of the 
election by convincing Republican electors to 
vote against their pledge. This article will examine 
the feasibility of reviving an antiquated function of 
the Electoral College and argue that a constitutional 
amendment is necessary to protect the people’s 
choice.

ORIGIN OF THE ELECTORAL COLLEGE 

Any meaningful discussion of the legitimacy of a 
‘faithless vote’ would require us to look into the 
history of Electoral College. This mechanism of 
indirect voting, enshrined in Art. 2 s.1(3) of the 
United States Constitution, was designed by the 
Founding Fathers as a half-way house to democracy. 
In the 18th century, most people didn't have access to
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politics due to the limitations of illiteracy, slavery 
and poor technology. The semi-democratic Electoral 
College was therefore envisioned to enable a small 
group of well-informed electors to make individual 
decisions consistent with their states’ supposed best 
interests, rather than having the masses commend 
‘talents for low intrigue and little arts of popularity’. 

While this original function of the elector diminished 
in importance over the centuries, the Constitution was 
not amended accordingly. Interpreting the provision in 
line with the framers’ intent may therefore advance the 
proposition that an elector is entitled to vote on his own 
account, as a man of ‘superior discernment, virtue and 
information’.

LEGALITY OF A FAITHLESS VOTE 

Furthermore, there is no federal law which binds 
electors to vote for the winning candidate in their 
states. While 29 states passed state laws punishing 
defectors with a fine, the Supreme Court refused to rule 
on the constitutionality of these laws in Ray v Blair 343 
US 214 (1952). No prosecutions have ever been made 
despite a tally of 164 faithless electors so far. While the 
reason behind the apparent immunity may be that the 
attempts had never successfully thwarted a president-
elect, there is some support for electors to exercise their 
‘independent and nonpartisan judgment’, as contended 
by Justice Jackson in the dissenting judgment of the 
aforementioned case. 

UNDEMOCRATIC ANACHRONISM 

Nonetheless, a legislative intent giving electors the 
final say, thereby allowing faithless voting, cannot be 
reconciled with modern reality. Insisting on such a 
construction would be anachronistic and unjustified, 
connoting a blatant disregard to democratic norms. 
Such a right is not only ‘odious to everything we hold 
dear about the right to vote’, according to Secretary of 
State of Colorado Wayne Williams, but also ‘wholly 
incompatible with the safety of the people’.   

JOCELYN PANG

ELECTORAL COLLEGE: 
MERE RUBBER-STAMPING 
OR A FINAL HOPE?
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approach violates the ‘one man one vote’ principle 
laid out in Reynolds v Sims 377 US 533 (1964) as part 
of the Equal Protection Clause. 

First, there is a disproportionate representation in the 
Electoral College, whereby a very large state such as 
California, which is 66 times as populous as a small 
state such as Wyoming, only has 18 times the number 
of electors. It was therefore held that ‘the right to vote 
in the disfavoured areas had been effectively diluted’. 
Moreover, instead of taking into account each and 
every valid vote, millions automatically get thrown 
away at the National Election if inconsistent with the 
majority result of their respective state. 

Essentially, the key to victory is to play the numbers 
game – so long as a candidate secures votes in all the right 
states, he could win the seat with just a 22% minority 
in the popular vote. There is a strong argument that the 
disproportionate representation and the silencing of the 
minority votes by denying them of any representation 
render the Electoral College unconstitutional.

FUTURE FOR AMERICA

This is the fifth time in American history that a 
candidate has won the popular vote but lost the 
presidency. Consequently, there is a growing call for the 
abolition of Electoral College. This would require a 
constitutional amendment, which cannot go ahead 
without a two-thirds vote in both houses of Congress 
and ratification by 38 states. Even if all legal 
obstacles are overcome, a standardised voting 
procedure will still have to be devised and 
implemented to ensure a fair popular vote election. 
Currently, state elections vary across the nation in 
both eligibility requirements and modes of casting 
ballots. Despite its difficulties, reform must be 
effected in order to truly deliver the people’s 
choice and incarnate democracy – a value America 
hails as the pinnacle of its establishment.  

CHALLENGES IN EXECUTION 

In reality, practical challenges may also preclude the 
possibility of subverting the outcome of the election. 
While there are consistently a few faithless voters at 
every election, 37 defectors would have been needed 
to vote Trump out of his presidency. This is highly 
unlikely as electors are generally loyal towards the 
political party that nominated them and will not 
risk political retaliation. If there had been enough 
defectors to thwart Trump, it is still unclear whether 
the presidency would have gone to Clinton, as the 
election would then be decided single-handedly by 
the House of Representatives behind closed doors. 

ABOLISHING THE ELECTORAL COLLEGE

In the end, only two Republican electors defected. 
The last-ditch effort did not work. In any case, such 
an attempt would only appear to be a sneaky move 
to steal a justly-earned presidency, at least under 
the present voting mechanism. However, this is not 
to say that efforts of the Hamilton Electors were 
futile, as it prompted further discussion of annulling 
the inherently unfair and possibly unconstitutional 
Electoral College. 

In Bush v Gore 531 US 98 (2000), a Supreme Court 
case pivotal to the outcome of the 2000 Presidential 
Election, the state-wide recount of votes in Florida 
was ruled to have violated the Equal Protection 
Clause in the 14th Amendment, and was therefore 
constitutionally invalid. This case serves as a useful 
authority in the discussion of the Electoral College 
as the constitutional right to vote was articulated as 
‘equal weight accorded to each vote and equal dignity 
owed to each voter’. As such, Harvard law professor 
Lawrence Lessig argues that the ‘winner-takes-all’ 
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circumstantial evidence suggests that it was designed to 
honour the ‘Muslim ban’ campaign promise. In Church 

of Lukumi Babalu Aye v City of Hialeah 508 U.S. 520 
(1993), the Supreme Court acknowledged the difficulty 
of assessing the potential discriminatory object of a law, 
and accepted that direct and circumstantial evidence, 
such as ‘the specific series of events leading to the 
enactment or official policy in question…including 
contemporaneous statements made by members of 
the decision-making body’, may be considered in 
evaluating equal protection cases. In this specific 
case, the amount of circumstantial evidence of Trump 
favouring Christians and disfavoring Muslims is 
abundant. To name a few, in an interview with Christian 
Broadcast News, Trump affirmed that he will prioritise 
Christian refugees because they have been ‘horribly 
treated’. Such evidence can potentially impact the final 
assessment of merits by the Supreme Court. 

Additionally, the historical context of a law is equally 
important in assessing its discriminatory intent. 
In Village of Arlington Heights v Metropolitan 

Housing Development Corporation 429 U.S. 252 
(1977), the Supreme Court ruled that ‘to prove a 
racially discriminatory intent, it is necessary to 
consider the historical background of the 
challenged decision and the specific antecedent of 
events leading to the decision’. Even at face value, 
the Second Order did not depart drastically from the 
First Order as important vetting procedures and 
policies were retained. Also, Trump stated in a 
press conference that the Second Order would be 
tailored to bypass the court restraining order on the 

On 27 January 2017, the President of the United 
States Donald Trump issued an Executive 
Order titled ‘Protecting the Nation from 

Foreign Terrorist Entry into the United States’ (First 
Order). This Order suspended the Refugee Admissions 
Program of the United States for 120 days, prohibited 
the entry of Syrian refugees indefinitely, and banned 
the entry of the citizens of seven Muslim countries: 
Iran, Iraq, Libya, Somalia, Sudan, Syria and Yemen for 
90 days. The purpose of the First Order was to fulfil 
Trump’s campaign promise of securing the border. The 
First Order described at length the risk of terrorism 
if refugees continued to enter into the US, citing the 
tragic attack on 11 September 2001 which took away 
3,000 American lives. 

Since the issuance of the First Order, Trump has 
become involved in countless lawsuits. On 3 February 
2017, Judge Robart from Seattle issued a nationwide 
Temporary Restraining Order on the First Order. A 
week later, the Court of Appeals for the Ninth Circuit 
denied the Government’s motion for an emergency 
stay of this restraining order. These rulings seemed to 
suggest that the courts were concerned about the 
potential legal implications of the First Order. On 
6 March 2017, Trump issued a follow-up 
Executive Order which removed Iraq from the ban 
list, excluded visa holders and permanent residents, 
and incorporated other minor vetting arrangements 
(Second Order). Most notably, the Second Order 
shied away from prioritising a certain religion and 
reiterated its fairness towards religious groups.

This article argues that the First Order plays a significant 
role in assessing the legality of the Second Order 
according to case law. It will be difficult for Trump 
to refute the evidence reflecting an intention to harm 
Muslims and favour Christians in the First Order. 
Both orders are likely to be unconstitutional for being 
discriminatory and against religious neutrality.

THE TRUE INTENTION OF THE ORDERS 

While the First Order was framed as a means to 
‘protect the American people from terrorist attacks’, 

A TRUMPED-UP 
IMMIGRATION ORDER
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First Order. Therefore, despite that language of 
preferential treatment on the basis of religion used in 
the First Order is not found in the Second Order, 
the courts are likely to infer that the underlying 
discriminatory motive has not changed and 
that both orders are closely related to 
each other.

DISINGENUOUS MOTIVATIONS 

The Government’s denial that the ban was 
targeted at Muslims is unlikely to stand. On the 
face of both executive orders, many countries 
with a Muslim majority were excluded. It would be 
logically fallacious for the Government to claim that 
the orders could have targeted more Muslim countries 
but did not do so. The intention of a law is important 
in the consideration of its constitutionality. As long 
as there is circumstantial evidence proving that a 
bias against Muslims had contributed to the 
decision to issue the orders, there will likely be a 
violation of the Establishment Clause. In Sante 

Fe Independent School District v Doe 530 U.S. 
290 (2000), the Supreme Court stated that ‘it is 
the duty of the courts to distinguish a sham 
secular purpose from a sincere one’. It is thus at the 
discretion of the courts to determine the real 
motives behind the orders. The evidence seems to 
suggest that the motives of the Government were 
insincere.

The Government’s justification of national security 
also crumbles upon close examination. Although the 
stated purpose of both orders was to deter terrorism, 
both orders conveniently left out countries with a 
Christian majority, including the Southern Philippines, 
Colombia and Venezuela,  which are all on the list 
of ‘Terrorist Safe Havens’ contained in the 2015 
Report of Terrorism. In favouring countries 
with a Christian majority, it is unlikely that the 
orders would survive the strict scrutiny applied to laws

with the effect of favouring some religions 
over others. The First Order stated that refugees from 
the seven banned countries constituted significant 
harm to national security but irrelevantly cited the 
911 attacks as part of the rationale. In fact, none 
of the 911 hijackers affiliated with the terrorist 
group al-Qaeda were from the seven countries. 
Fifteen of them were from Saudi Arabia, three 
from Egypt, and one from Lebanon. The question 
then becomes: why are these three countries 
absent on the ban list? It would be crucial for the 
Government to give relevant evidence linking the 
seven banned countries to the threat of terrorism. 
The lawyer for the Department of Justice, August 
Flentje, failed to provide any. The only reasons 
he supplied were that ‘there was a prior 
determination by Congress that these countries 
had significant terrorist activity and the 
President determined there was a real risk’. This 
response received severe criticism by the 
judges of the appellate court. The fact that the 
Government has not been able to justify the 
exclusion of Christian countries and connect the 
seven banned countries to an actual concern for 
national security points to an alternative motive. 
The Government's intention to discriminate against 
Muslims can be logically inferred. 

At the time of writing, the Government has lost two 
consecutive court battles regarding the First Order. 
Although the judges in these cases did not discuss the 
merits of the First Order, they all seem to agree that 
the states challenging the order have an arguable case. 
The Government needs to be able to refute the 
evidence indicating its discriminatory intention in 
order to justify the Second Order. There is a slim 
chance that the arguments advanced in relation to the 
First Order will succeed against similar challenges to 
the Second Order without concrete evidence 
connecting the banned countries to a legitimate 
threat of terrorism.
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COLBERT HUNG

GAMERS’ COPYRIGHTS 
IN LEAGUE OF LEGENDS

all provision signifies Riot’s passive and cautious 
attitude in recognising players' IP rights, as opposed 
to positively aiding the players in securing them. The 
SpectateFaker case further illustrates how Riot 
operates as an arbitrary umpire under the clause. 

Lee Sang-Hyeok (Faker), a Korean star in the LoL 
e-sport profession, licenced his gameplay for exclusive 
streaming to the Azubu platform. Thus, Azubu gained 
the exclusive right to stream and broadcast Faker’s 
gameplay worldwide. However, StarLordLucian, a 
player unrelated to Faker, simultaneously streamed 
and re-broadcasted Faker’s games via another online 
platform, Twitch, naming the channel SpectateFaker 
and allowing users to view it freely. After spotting the 
channel, Azubu informed Twitch that SpectateFaker 
has infringed their exclusive right to stream Faker’s 
gameplay under the Digital Millennium Copyright Act 
(DMCA). Twitch then responded by shutting down 
the channel. According to an e-sport attorney, the 
possible reason behind this expeditious reaction was 
to come under the safe harbour provision of the 
DMCA (17 U.S. Code § 512), which protects the 
online streaming platforms from civil liability as long 
as they act ‘expeditiously to remove or disable access 
to the infringing material’ once the infringment has 
been identified. Later, Riot chimed in and invoked the 
catch-all provision to affirm Twitch’s response.

In this case, the rights of Faker have been protected. 
Nevertheless, a controversial issue arises in a case 
where an ordinary, non-celebrity player wishes to 
broadcast his gameplay against celebrities like Faker 
through a channel on a streaming platform. Under this 
hypothetical  circumstance, it would again be available 

League of Legends (LoL) is undoubtedly one of 
the most popular online games in this century. 
The multiplayer online battling game is created 

and published by Riot Games (Riot). It soon became 
the most played personal computer game in North 
America and Europe with over 67 million active 
players per month and 7.5 million players online at the 
same time.

Traditionally, the copyright of the game belonged to 
Riot. Nevertheless, as LoL revolutionised the whole 
gaming industry, it also raised questions over the 
ownership of the gameplay. LoL is arguably the pioneer 
in changing the online gaming model - no longer 
does the programming software solely dictate the 
outcome; players'  skills,  tactics and cooperation are 
all engaged to a large extent. This article discusses the 
lack of recognition for ordinary players through the 
sensational SpectateFaker case and explores the 
possibility of a derivative work model in order to 
give better recognition to the right of non-celebrity 
players in the ownership of their gameplays.

RIOT AS THE ULTIMATE UMPIRE & THE DMCA 

Through its Guidelines for the Community, 
Riot authorises all players to use LoL intellectual 
property (IP) so long as the usage does not generate 
any revenue besides advertising income. However, 
while the first few lines of the public licence gives 
off the impression of granting each player wide 
discretion over the use of the IP, it contains a clause 
that may function to entirely annul the licence: that 
is, Riot reserves ‘the rights to deny the use of the IP 
at any time, for any  reason  or  no  reason'. The catch-
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to Faker to claim rights over the ordinary player just 
as he did to StarLordLucian. The streaming platform 
would again shut the channel down as soon as possible 
without making any inquiry. As illustrated, the whole 
issue would be left to the decision of Riot without any 
clear guidelines as to how it will decide. In turn, the 
rights of gameplay by ordinary players have not been 
officially formulated, recognised and respected, as they 
are subject to the whim of Riot.

IS THE DERIVATIVE WORK MODEL A POSSIBLE 
WAY OUT?
A bold suggestion is to construct a model to formulate 
the rights of players over the gameplay in which 
they are highly engaged and further clarify the 
proportionate ownership of the video amongst the 
players involved. According to the US Copyright 
Act, a derivative work is a work ‘based upon 
preexisting works, such as a translation, musical 
arrangement…or other modifications which represent 
an original work of authorship.’ As online games 
have developed from dull program-controlled 
reactive systems to virtual-reality and player-oriented 
models, the dedication and skills flowing from 
players in each gameplay should be deemed as 
their own interpretation of the original work.

A counterargument may be that some elements in 
the gameplay, like the canvas, avatar designs and 
special effects, still belong to the developer. Thus, 
even if LoL players steer the overall experience 
and outcome of individual gameplays, their rights 
are subservient to Riot’s. As stated in L.Batlin & 

Son, Inc. v Snyder 536 F.2d  486 (2d Cir.1976), two 
general criteria for derivative work are originality 
and legality. It is arguable that a gameplay, vis-à-
vis the gaming landscape created by a developer, 
is not original enough to constitute derivative 
work compared to parodies or trivia books. 

Nevertheless, the requirement of originality is held to 
be a modest one. The court in Alfred Bell & 

Co v Catalda Fine Arts, Inc. 191 F.2d 99 (2d Cir. 
1951)  stated   that           ‘all that is   needed  is that  the  author
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contributed something more than a trivial variation’. 
In the present case, while the game setting is 
provided by Riot, the outcome is arguably  
shaped more by each player’s contributions. For 
instance, the decision of which champion (i.e. 
game character) to use, the ability to control different 
champions with different gameplay mechanics and 
conversations are all essential to the unique 
outcome of the gameplay. It is the revolutionised 
game model that allows LoL to usher in the e-sport 
industry. Each player's contribution should easily 
fulfil this modest requirement of originality. 

An analogy can also be drawn between these player-
oriented games and the production of song 
covers by YouTube artists. An interpretation of the 
original song, though having the same composition, 
is widely recognised as a different work both 
legally and socially. The requirement of legality 
should readily be fulfilled through Riot’s generous 
licencing clause conferring their consent to players 
in creating their own gameplay works.  In allowing 
players to play, Riot must have impliedly 
consented to the players' creation of their 
own gameplays to the effect that no 
subsequent, arbitrary revocation of their gameplay 
rights should be permissible. Hence, under the 
derivative work model, the ownership of each 
gameplay belongs to participating players in 
equal shares, although the original game setting 
remains to be Riot’s exclusive property. The 
feasibility of this model flows from the general 
recognition of interpretations of original work 
as derivative works. A delicate balance should 
be struck between Riot’s commercial growth and 
the players’ rights, and this model is arguably the 
best legal tool to achieve this.  

FROM ARBITRARINESS TO RECOGNITION
The LoL virtual ecosystem consists of not only 
the game itself, but also all players, gameplays and 
the possibility of sharing and exchanging gameplays. 
The prosperous streaming channels promoted LoL 
to its current unprecedented popularity. The 
catch-all provision and the latitude of the DMCA 
safe harbour provision makes Riot tremendously 
powerful, which puts the LoL ecosystem and non-
celebrity players’ rights under the threat that their 
channels can be required to shut down at Riot’s 
arbitrary discretion. It is worth considering using the 
derivative work model to formalise the right of the 
players regarding each individual gameplay. Bold 
as it seems, the concept can be a suitable legal 
tool to catch up with the fast-growing gaming 
technology industry and build transparency amongst 
game creators and game players.
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CASSIE DING

THE DELL CASE 
Mr. Michael Dell, who owned approximately 15.4% 
of Dell, acquired 11 new businesses under the 
belief that this would increase sales of the 
enterprise's software and services, and save the 
company from its declining revenues and 
stock prices. However, the plan failed. After 
having been approached by financial sponsors, Mr. 
Dell proposed to the Dell Board for a possible 
buy-out. The Board finally approved it at a price 
of 13.75 USD per share (the transaction price). 
Several Dell shareholders sought a judicial 
appraisal award for their shares, arguing that the 
transaction price was too low to reflect fair value. The 
fact that Dell invested around 14 billion USD to 
expand potential business has not been appreciated at 
the time of the buy-out.

Dell and its majority shareholders counterargued that 
the transaction price was the best evidence for 
determining Dell’s value, since it was a lawful 
commercial transaction and the price reflected 
the market reality. Prior to this case, there were at 
least five decisions highlighting the view that a deal 
price is the ‘best indicator of the company’s fair 
value, particularly when other evidence of fair 
value was weak’. 

Subsequently, a judicial award of 17.62 USD 
per share was granted by the court, which was 
28% higher than the transaction price. The court 
held that, although the transaction price was 
certainly  relevant,  it was not the best evidence of

The appraisal remedy confers upon shareholders 
a right of dissent against certain transactions 
and facilitates their withdrawal from the 
company  through buying back their shares at a 

fair value. How to determine ‘fair value’ is always 
at the heart of disputes. In the recent case Re 

Appraisal of Dell Inc. C.A. No. 9322-VCL (Del. 
Ch. May 31, 2016) (Dell), the Delaware Court of 
Chancery held that the transaction price offered to 
stockholders of Dell Inc. (Dell) did not reflect the fair 
value of Dell. This judgment caused an uproar 
because the court rejected the use of the transaction 
price as compelling evidence in their decision, despite 
several recent Delaware appraisal decisions that have 
relied heavily or exclusively on the transaction price. 
This article argues that in judicial appraisal, there 
is a sliding scale regarding the evidential weight 
reposed on the transaction price: the more 
proximate the transaction parties are, the less 
persuasive the transaction price will be.

THE PERSUASIVENESS 
OF TRANSACTION PRICE IN 
JUDICIAL APPRAISAL 
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Dell's value under appraisal remedy. The nature of the 
management buy-out and the existing valuation gap 
distinguished it from other cases where the transaction 
price was the most important evidence in the valuation 
of a company.

THE PERSUASIVENESS OF TRANSACTION PRICE: 
A SLIDING SCALE

There are two main indicators determining the 
persuasiveness of transaction price in judicial appraisal 
awards which influenced the outcome of this case.

(i) The characteristic of the management buy-out (MBO)

The first is the nature of the management buy-out, 
which undermined the persuasiveness of transaction 
price in this case. The court is generally more 
willing to give substantial evidential weight to 
the transaction price where a merger in question 
had been reviewed by a disinterested third party. 
In contrast, a management buy-out can distort the deal 
price, as the bidder may adopt a price evaluation 
model that is oppressive and depresses the share price 
of the company. In this case, the bidder’s method 
focused on their own rate of return rather than the 
intrinsic worth of Dell.

Another unique feature of the management buy-
out in question is a lack of competition among 
different bidders prior to the final signing of 
the transaction contract. Here, there was insufficient 
threat of competition before such a contract was 
signed by Dell and the successful bidder. 
Essentially, there was only one bidder i.e., the 
management buy-out group itself who went 
through the whole negotiation process. The lack of 
competitors for the buy-out means that Dell could 
lose substantial bargaining power when negotiating 
the transaction price, indicating a need for market 
check on the fairness of the transaction price. 
Without a meaningful third party checking and 
supervising the transaction pricing process, the court 
may not give much weight to the transaction price.

Given that the purpose of appraisal remedy is 
to monitor the majority shareholders and 
prevent them from engaging in biased 
transaction price determination, the degree of 
competition and market check involved is immensely 
important. If there are sufficient auditor reports or 
other expert endorsements to support that the 
pricing process is not distorted, for example, by 
conflicts of interests, then any potential bias to 
the dissenting parties can be eliminated. In turn, the 
court would be more likely to give sufficient 
evidential weight to the negotiated transaction price as 
the best reflection of fair value.

(ii) Valuation gap between company value & market price

The court also found a valuation gap between the 
market’s short-term focus on Dell’s share price and 
the long-term value of Dell. The court was of the 
view that the future profits of Dell could be reflected 
in its intrinsic value, as it took into account of Dell's 
long-term investment worth of 14 billion USD, 
notwithstanding that the profits had not yet been 
generated. Since the negotiated transaction price had 
failed to treat Dell as an ongoing entity with 
the ability to make further profits, it should be 
afforded little weight. The court therefore ruled that 
the judicial appraisal award should fill in the valuation 
gap caused by the conflict between valuations based 
on the bidder’s short-term gain and Dell’s long-term 
operational prospects.

Moreover, the dissenting shareholders did not get 
enough information during the transaction process. 
When they were invited to present at the bid 
during the merger, they had no choice but to face a 
management group who insisted on completing 
the negotiated buy-out. Taken as a whole, the 
transaction price could not reflect the fair value of 
Dell. The court thus decided that the transaction price 
was unreliable for determining the appraisal award.

Many financial advisors cast doubt on the decision, 
noting that the excessive award failed to 
appreciate a voluntary commercial transaction and 
would produce commercial uncertainties when 
enterprises need to make business plans. Nonetheless, 
the decision highlights that it is a question of 
fact whether substantial weight should be afforded to 
the transaction price, which depends on whether 
sufficient market check is involved to ‘set off’ any 
potential unfair influence on the price. Here, the 
court did not exclude the possibility of giving 
evidential weight to transaction price in appraisal 
proceedings. It merely affirmed the judicial attitude to 
consider the transaction price cautiously. 
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However, Uber drivers pay the costs of the company’s 
success. Many of them claim that they are making 
less than minimum wage due to the classification 
of drivers as independent contractors. Under this 
classification, Uber avoids paying drivers’ expenses, 
including fuel mileage, tips and social security, 
which comprise a significant cost of the business. 
One of the speculated reasons for Uber’s 66 billion 
USD valuation is indeed its flexible low-cost labour. 
Therefore, in O’Connor v Uber Technologies, Inc 
C13-3826 EMC (O’Connor), the main issue before the 
Northern District Court of California was whether there 
was a misclassification of Uber drivers.

Furthermore, Uber’s driver contracts include a 
provision which waives their right to bring disputes 
as a class action. It confines them to resolve disputes 
individually with the company through arbitration 
rather than the courts. By having drivers waive such 
rights, Uber can offset the risk of costly litigation and, 
more importantly, an unfavourable decision on the 
classification of drivers, which could set a binding 
precedent and prove fatal to its business model. To 
date, the California Supreme Court in Iskanian v 

CLS Transportation Los Angeles 59 Cal. 4th 348 
(2014) has held that a waiver under an employment 
contract of representative actions brought under 
California’s Private Attorney General Act 2004 
(PAGA) is void due to public policy. The PAGA is a 
good example of legislation stepping in to rebalance 
the respective bargaining powers between the 
company and the individual. 
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JUSTIN TANG

THE NEED FOR LEGISLATION TO 
KEEP UP WITH INNOVATION 

‘Innovation has been part of man’s attempt to
adapt to and modify his environment. The wheel, 
penicillin, the transistor and every other great 

human invention, discovery or social advance. They all 
begin with a simple idea of how to do something better.’ 
Free markets do not exist in a vacuum, but need a legal 
framework that protects property, enforces contracts 
and allows free exchange in order to flourish. A legal 
framework is also required to manage the undesirable 
side- effects of new industries. For example, the 
rise of the Internet in the digital age has led to the 
quick dissemination of copyright information, where 
legislation, such as the Digital Millennium 
Copyright Act (DMCA), was subsequently enacted 
to address abuse. If left unchecked, these impacts can 
prove detrimental to the sustainability of peace, order 
and stability in society over time. The big question 
is – when to enact legislation? Too early and it stifles 
innovation from developing to its full potential; too 
late and much injustice would be done to certain 
members of society. This article addresses the 
need for legislation in the wake of litigation on 
Uber in California.

UBER – A LEGAL ROLLERCOASTER

Recently, technology companies in the sharing 
economy have given rise to unicorns, such as Uber, 
Airbnb and Etsy. This has in turn disrupted old-
fashion industries such as taxi services, hotels and 
retailing through more affordable and convenient 
alternatives. In the case of Uber, it contributed 
significantly to the general public as an additional 
and effective method of transportation. 
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PROBLEM UNSOLVED - TIME FOR LEGISLATION

The most important factor in determining the status of 
an employee is the ‘right to control work details’ by 
the employer, which was established in S.G Borello 

& Sons v Department of Industrial Relations 48 Cal. 
3d 341, 350 (1989) (Borello test). The Borello test 
was applied by the California Labour Commissioner 
in Barbara Ann Berwick v Uber Technologies  
11-46739 EK (2015), which deemed an Uber 
driver as an employee. Moreover, according to 
s.621(b) of the California Unemployment Insurance 
Code (CUIC),  ‘the right to discharge a worker at 
will and without cause’ is a strong piece of 
evidence for the Borello test. In O’Connor, the two 
parties came to a proposed settlement of 100 million 
USD and other benefits, which would end the 
class-action lawsuit. The court so far rejected this 
settlement but did not give a definitive decision on 
the particular issue of the classification of Uber 
drivers as employees.

The question of the misclassification of drivers is 
tried through civil proceedings between Uber and 
its drivers. However, litigation is slow and costly. 
In O’Connor, the class litigation has been ongoing 
for years, and a final adjudication on the pertinent 
issue of the misclassification of drivers will not be 
resolved anytime soon.  At a hearing held on 18 
November 2016, the judge stayed the case pending 
several appeals that Uber has filed, challenging the 
court's rulings regarding Uber's arbitration 
agreement which potentially bars drivers from 
bringing any lawsuits. With about 160,000 Uber 
drivers in the US alone and growing, that 
speaks to the significance and magnitude of the 
issue that is in a state of limbo.

The time is ripe for legislation to complement the 
sharing economy. The market has shown that the 
sharing economy is here to stay, and protracted legal 
battles are damaging to innovation. Since Uber’s 
commencement in 2009, its number of drivers has 
been increasing. The potential risk of abuse of 
the rights of these drivers is a problem that a 
responsible legislature should address. Ultimately, 
the harmony between innovation and the rights of 
the people working for it is fundamental to 
the sustainable growth of the sharing economy.

MOVING FORWARD 

Outside US, in October 2016, the London 
Central Employment Tribunal found that Uber 
drivers were not self-employed in in Aslam, 

Farrar and Others v Uber [2016] EW Misc B68. 
Instead, they were entitled to receive the 
National Minimum Wage and holiday pay. This 
was the first time Uber faced legal action in the UK 
over the misclassification issue. The judgment 
heavily relied on the factor that Uber maintains 
most of the control regarding the drivers’ 
work. Although Uber is described as an 
‘agent’ in its contract with drivers, it reserves 
'sole and absolute discretion' to decline bookings, 
recruit its drivers and control key information such as 
client contacts. The judgment further contended that 
innovation should not come at the expense of drivers 
who work long hours to earn just enough to cover 
their basic living costs.

The US should therefore update its legislation to 
clarify this matter and combat the injustice suffered 
by Uber drivers. Indeed, every great innovation 
deserves a good legislation..

HKSLG  •  SPRING 2017  •  ISSUE 10



regulatory authorities of the host and home countries. 
Its two approaches are i) ‘consolidated supervision’ 
and ii) ‘dual-key supervision’.  The former requires 
the home country to be responsible for monitoring 
the risk exposure of the banking groups based on 
the totality of the business.  The latter refers to the 
arrangement where both the regulatory bodies of the 
host and home countries are required to assess the 
ability of other national authorities to supervise and 
carry out their respective responsibilities. This measure 
prevents either host or home country from delegating 
their supervisory practices to less-competent bodies in 
order to attract foreign investment. This arrangement 
can reduce the volatility of the global market through 
coordinated supervision. 

However, the Revised Concordat failed to define 
precisely the home country of an international bank 
which principally operated in one jurisdiction, but was 
registered in another. This major loophole was exposed 
in the scandal of the Bank of Credit and Commerce 
International (BCCI), where UK central bank denied 
its responsibility as BCCI’s home country supervisor. 
To address the problem, the BCBS published the 
‘Minimum Standards for the supervision of international 
banking groups and their cross-border establishments’ 
(Minimum Standards), suggesting both host and 
home country supervisors to agree upon respective 
responsibilities before the creation of cross-border 
banking establishments. The Minimum Standards reflect 
the intensified regulation of transnational financial 

ASSESSING THE USEFULNESS 
OF THE BASEL COMMITTEE 
ON BANKING SUPERVISION

CHARLES MAK
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In the past few decades, banks have become 
increasingly international in scope. The failure of 
one bank could potentially culminate in a global 

financial crisis. This article argues that the current 
framework of the Basel Committee on Banking 
Supervision (BCBS) has effectively promoted cross-
border banking supervision and is gradually reforming 
to cope with changing market circumstances, whereas 
the call for establishing a single global supervisor is 
unnecessary and infeasible. The effectiveness of BCBS 
framework is evaluated through its three cornerstones, 
namely the Basel Concordat, Core Principles and 
Supervisory Colleges.

OVERVIEW OF THE BCBS
The BCBS is a forum for cooperation on banking 
supervisory matters, which sets standards and 
guidelines for the regulation of banks worldwide. 
While the BCBS remains a soft law-making body, it 
plays an important role in establishing the standards of 
‘best practices’ and principles for national supervisors 
to adopt voluntarily in regulating the international 
operations of banking institutions. 

BASEL CONCORDAT 
The Basel Concordat of 1975 (Concordat) has 
established guidelines for banks operating outside 
their home countries, outlining the respective roles of 
supervisors and regulatory authorities in host and home 
countries to ensure adequate financial supervision. It 
emphasised that both the host and home countries’ 
supervisors are responsible for supervising all banks 
that operated in host countries. 

A Revised Concordat of 1983 (Revised Concordat) 
was published after the collapse of Italian bank Banco 
Ambrosiano and the Latin American sovereign debt 
crisis, which sought to address the jurisdictional 
gaps and ensure that consolidated supervision is in 
force under a transnational basis. It provided a more 
sophisticated approach to monitor the solvency and 
liquidity of a bank’s foreign establishment. It introduced 
new principles for allocating responsibilities between 
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However, as demonstrated in above paragraphs, the three 
cornerstones of BSBC framework already performed 
these functions effectively. The Basel Concordat and 
Minimum Standards provided solid guidance for 
banking institutions and fostered cooperation between 
national authorities. The Supervisory Colleges facilitated 
information exchange among regulators which assist 
surveillance. The standard of policy and enforcement at 
national level can be critically assessed by the revised 
Core Principles. While the framework is imperfect, the 
BSBC has shown determination to reform and improve 
the framework continuously with changing needs.

Practical difficulties of having such a global supervisor 
should not be underestimated. First, the establishment of 
a single regulator is unrealistic, since it requires political 
consensus to reconcile the differences in political 
priorities and national interests among countries.  
Second, there is the practical difficulty of holding a 
global regulator politically accountable. Third, the lack 
of competition among a variety of regulatory regimes 
might lead to a bad steward of the financial markets.

Therefore, the proper approach is to strengthen the current 
BCBS framework and to encourage national banking 
supervisors to enhance commitment on a voluntary 
basis. Establishing a global hard-law enforcement body 
is an impractical and ineffective means to improve 
cross-border banking supervision.

In conclusion, the BCBS has to a large extent already 
created a useful framework for cross-border banks 
supervision. The work of the BCBS demonstrated that 
national financial supervisors are capable of performing 
the functions of global banking regulations with 
increasing international and supranational cooperation. 
The establishment of a global financial supervisor is 
therefore considered unnecessary, and equally infeasible 
given the immense legal and political challenges.
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institutions and the emerging norms of prudential 
supervision, which help to establish a global standard 
for BCBS member and non-member countries. 

BASEL CORE PRINCIPLES
The Basel Core Principles for Effective Banking 
Supervision (Core Principles) was first published 
in 1997, listing out 25 principles for an effective 
supervisory system. The Core Principles set out the 
minimum standards for banking system supervision 
and sound prudential regulation, as well as providing 
a summary of the best practices. In practice, countries 
have employed the Core Principles as a benchmark to 
identify the areas that require more attention in order to 
assess the quality of a country’s supervisory systems and 
achieve a sound baseline level of supervisory practices . 

The revised 29-point Core Principles were issued in 
2012, which aimed to foster the implementation through 
a more logical structure and strengthening of assessment 
criteria. It highlighted the difference between the role 
of the supervisors and banking institutions respectively. 

SUPERVISORY COLLEGES 
Pursuant to the 2008 financial crisis, the BCBS set up 
the Supervisory Colleges to strengthen and promote 
the operation of national supervisory bodies following 
an assessment of current practices. 

The main objective of the Supervisory Colleges is 
to enhance information-exchange and support the 
effective supervision of cross-border banks. The 
BCBS issued a progress report on the implementation 
of principles for effective Colleges in July 2015, and 
provided some practical approaches for challenges 
faced by supervisors running the supervisory colleges. 
The principles allowed for better coordination and 
cooperation, and improved the supervision of cross-
border banks according to the changing commercial 
circumstances.

THE CALL FOR SETTING UP A SINGLE GLOBAL 
SUPERVISOR
There are calls for the establishment of a single global 
supervisor on top of the Basel framework. For instance, 
Cambridge University Professor Kern Alexander 
argued that a global supervisor is required for the 
effective management of global financial risk. This 
global supervisor would serve four main functions: (i) 
the authorisation and guidance of financial institutions 
and exchanges; (ii) information and surveillance; (iii) 
cooperation and coordination with national authorities; 
and (iv) enforcement and policy. 
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VIVIAN SIU

RESOLVING THE TIME BAR 
RESTRAINT IN <.CN> DOMAIN 

Leister originally filed the complaint in a PRC 
court against Laidan for the recovery of the disputed 
domain name due to the misrepresentation of its 
trademark and the unfair advantage benefiting Laidan 
from the mistaken affiliation. However, the court 
proceedings later revealed that the domain name 
had been transferred from Laidan to Chen between 
24 June 2015 and 14 July 2015. Leister therefore 
requested the HKIAC to resolve the dispute, arguing 
that the transfer counted as a new registration and 
that the time-limit shall start from the date of transfer. 

BREAKING THE TWO-YEAR TIME BAR

Leister filed the complaint to the HKIAC on 25 
August 2015 against the transferee, Chen, regarding 
the disputed domain name <leister.net.cn>. The Panel 
decided that a transfer of the disputed domain name 
from one party to another will amount to a ‘new 
registration’ under the Policy. The Panel interpreted 
the disjunctive nature of the word ‘or’ in Art.9 of 
the Policy, ‘registering or acquiring’, to bear the 
meaning that a newly transferred or assigned 
domain name can be read as an acquisition. In 
coming to the decision, the Panel referred to 
decisions made in the World Intellectual Property 
Organisation where there is a consensus that new 
transfers of a domain name to another party will 
constitute as a new registration. 

This interesting case provides the much-needed 
relief for trademark owners because of the liberal 
interpretation of the two-year time bar. The wide 
interpretation by the HKIAC Panel allows restarting 
the two-year time limit on domain name transfers, 
which may give hope to domain name owners who 
had previously been barred from filing domain name 
disputes under the CNDRP.

The China Internet Network Information Centre 
(CNNIC) is an authorised body responsible 
for the administration of China’s domain name 

registry. CNNIC developed a set of dispute resolution 
rules to govern <.cn> domain name disputes under 
the CNNIC ccTLD Dispute Resolution Policy (the 
Policy). Under the Policy, disputes arising from the 
registration or use of <.cn> domain names can be 
resolved by competent domain name dispute resolution 
providers, namely the China International Economic 
and Trade Arbitration Commission (CIETAC) and the 
Hong Kong International Arbitration Centre (HKIAC). 
However, the Policy imposes a limitation period 
of two years for <.cn> domain name disputes. If a 
<.cn> domain name is registered on 1 January 2015, 
the disputes arising from such registration cannot be 
resolved through the CIETAC or the HKIAC after 1 
January 2017. Domain name owners who wish to 
recover a disputed domain name that has expired 
according to the two-year time bar can only resort to 
filing litigation proceedings in a PRC court, which is a 
time-consuming and costly process. 

THE LEISTER BRANDS CASE

The interpretation of the two-year time bar rule in 
the recent case Leister Brands AV v Chen 
Qiuheng  HKIAC DCN-1500641 sheds a new light 
on domain name owners’ ability to seek redress after 
time has run out. In 2015, Leister filed a complaint to 
the HKIAC against Chen on the disputed domain 
name <leister.net. cn> that was registered in 2006. The 
registration of the disputed domain name was 
originally by Guangzhou Laidan Co., Ltd (Laidan) in 
December 2006, but was transferred to Chen in 
mid-2015. 
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AMANDA LO

LEGISLATION SUGGESTIONS

Transportation laws should prevent physical harm as 
well as the less tangible harms resulting from a lack 
of privacy in order to encourage greater use of AVs by 
the public. To address privacy risks, legislation should 
require the dis-identification and minimalisation of 
the number of location records, shorten the duration 
for which data is retained, and require consent for 
location data to be collected, used and shared. The 
FAVP shares this view which advocates for 
vehicle owners to be given the choice to opt in or 
out on the collection, use, sharing, retention and 
deconstruction of such data. 

Likewise, the Privacy Principles require affirmative 
consent from vehicle owners when it is used for 
marketing or sharing with unaffiliated third parties 
for their own purposes. While data sharing could be 
justified if they help improve car safety standards, 
such as data related to crash accidents, this 
consideration should also be properly regulated.

Since adherence to the Privacy Principles is a 
voluntary commitment applicable only to specific 
manufacturers, a significant number of third parties 
involved in the AV ecosystem are not included; 
for example, their technology partners that supply 
mapping and sensing systems. Future legislation shall 
recognise that not only manufacturers, but also third 
parties, need to play a role in protecting consumer 
privacy. 

In the United States, traditional car manufacturers 
and technology firms have been testing prototypes of 
autonomous vehicles (AVs), also commonly known 

as ‘self-driving cars’. The rapid development of new 
technology has created gaps in existing transportation 
laws. Unlike regular cars, AVs collect a huge amount 
of personal data. In fact, according to a report by the 
management consulting firm McKinsey, 45% of new-
car buyers have privacy concerns about new car 
technologies. This article discusses the potential abuse 
of collected location data and argues that greater legal 
protection for consumer privacy is necessary before the 
full deployment of AVs on the road.

LIMITED REGULATORY LANDSCAPE 

Currently, there is no federal law governing the testing 
and operation of AVs. Only a number of states have 
legislation regarding testing. In 2014, 20 automakers 
pledged to adopt the Automobile Manufacturers and 
Global Automakers’ Privacy Principles (Privacy 
Principles) to protect consumer privacy. 

Last September, the US Department of Transportation’s 
National Highway Traffic Safety Administration issued 
the Federal Automated Vehicles Policy (FAVP). It is 
intentionally non-legally binding and serves as initial 
guidance to be updated based on public feedback. The 
FAVP refers to the Privacy Principles as a starting point 
for privacy protection. An area which was included is 
the 15-point safety assessment guidance for the design 
of AVs.

PRIVACY RISKS WITH LOCATION DATA 

While location data is required for car navigation and 
car safety, the law should delineate limits over data 
directed to other purposes. An article by law firm Norton 
Rose Fulbright identified three potential risks. First, the 
availability of location information over time produces 
a comprehensive picture of a person’s whereabouts and 
indirectly reveals their personal preferences, such as 
religious or sexual associations, which are potentially 
stigmatising information. Second, the ability to identify 
the immediate location or past travel patterns could 
expose someone to stalking or potential physical 
violence. Third, marketers and advertisers can build a 
profile of a person’s income and spending habits based 
on the places visited.
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ERIC CHIM, HAROLD CHIU, CHERRY MA

You joined the Judiciary as a District Judge in 2007. 
How did you come up with this decision? How did your 
private practice equip you for a career in the Judiciary?

Before I decided to apply for the position, I had an 
opportunity to deputise as a District Court judge for 
a short period of time, and found the experience was 
one that I enjoyed.  Then, later, positions were opened 
up for applications, and things just moved along 
naturally and I applied.  The decision to do so came 
as more of an intuition.  Luckily, I was accepted, and 
joined the judiciary. By now, I have been a judge for 
almost 10 years, and I have continued to enjoy the 
work. Although it could be quite demanding and 
tough at times, and possibly increasingly so, it is also 
rewarding and challenging.  I would encourage you all 
to consider taking up any opportunities to deputise as a 
judge in the future when you are practising.  I am sure 
you would find the experience a precious and enjoyable 
one, whether or not at the end of the day you would, 
like me, decide to take up the position for good.

I believe private practice did better equip me to be a 
judge.  One of my main tasks as a barrister was to try 
to convince the judge that the case I presented before 
him was the correct one both on the law and (in most 
cases more pertinently) on the evidence.  This was 
usually achieved not only by skilful advocacy in court, 

We noticed that you were a practising barrister at Temple 
Chambers. How many years were you in private practice?  
Did the handover in 1997 impact your career trajectory?

I was in private practice for eight years before joining 
the Judiciary.

For myself, I do not think the handover had any 
significant impact on my career.  We were all trained 
in the practice of common law, and the Basic Law 
provides for the continuation of the common law system 
in Hong Kong after the establishment of HKSAR.

Since 1997, there has been a continued increase 
in cross-border trade and business with Mainland 
corporations.  This invariably has resulted in more 
and more commercial and civil litigation and disputes 
which involve contracts and documentation that are 
made in Chinese as well as parties who are Mainland 
companies or individuals.  In practical reality, parties 
in such litigation tend to look for bilingual counsels 
for easier and more efficient communications, and for 
saving costs as it would not be necessary to have the 
evidence which is in Chinese translated.

Hence, if anything, the handover probably opened 
up more opportunities in Hong Kong for bilingual 
barristers, including myself, to develop their practice.
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You were appointed the Judge in charge of the Constitutional 
and Administrative Law List of the High Court in 2013. 
Did you always have an interest in public law?

I have always had an interest in public law since studying 
law in university. But as a matter of fact, when I practised 
as a barrister, I was more involved in commercial and 
general civil litigation. I only had a few opportunities 
to act in public law cases. At that time, there were also 
significantly less judicial review cases. I have only 
really become more involved in public law cases after 
becoming a judge.  But as I have just said, I always had 
an interest in it.

Can you describe the key differences between being a Judge 
of the High Court and one specialising in constitutional and 
administrative law cases? 

There are a number of differences indeed, but for this 
occasion, I would like to highlight one main difference 
in particular, and it is this.

A judge dealing with constitutional and administrative 
law cases will usually have to take into account the 
perspective of wider public interest when adjudicating 
the dispute. This is because the result of a judicial 
review case will usually also have a wider impact on 
the general public, in addition to the interest of the 
individual litigants.  On the other hand, a judge hearing 
civil and commercial cases would focus generally on 
the individual interest of the parties in determining the 
dispute, and would seldom have to take public interest 
into account.

For example, take a judicial review where an applicant 
challenges the decision of the Director of Immigration 
refusing his dependant visa application to come to 
Hong Kong to join his Hong Kong spouse. This 
would obviously affect the private interest specific 
to the applicant and his spouse. But the court when 
considering the parties’ submissions would also have 
to take into account the related wider public interest 
and concerns of immigration control in Hong Kong as 
a whole, and cannot only focus on the private interest 
of the applicant and the spouse alone. As a result, a 
judge in adjudicating public law cases and, when 
appropriate and necessary, in laying down the relevant 
legal principles would have to be constantly engaged in 
an exercise to balance the rights that are advocated on 
behalf of the individual and the rights of the others and 
the general public as a whole as advocated by the public 
authority. This at times would be quite a different and 
difficult task. 

This would be even more obvious for cases that are 
related to challenges based on constitutional and 
fundamental rights, for example, such as matters 
concerning freedom of expression or the right to 
equality.  The determination of these cases would 
involve the consideration of wider public interest 
generally. 

but more importantly, by ensuring that the preparation 
of the evidence and the research on the law was 
thorough and complete.  In this respect, it would also 
involve analysing the other side’s legal submissions 
and evidence to try to identify their weaknesses and 
inaccuracies. The training and experience acquired in 
private practice have enabled me, when sitting as a 
judge, to identify the real issues in the cases presented 
before me more efficiently and effectively.

The ability to identify the real issues in the matter 
before the court would facilitate the judge in making the 
correct and appropriate decision more expeditiously, 
especially when those issues could sometimes be 
clouded by the many different ways in which counsel 
on both sides have tried to argue the case before you.

Moreover, the court experience and skills, including 
those in examining and cross-examining witnesses, I 
have acquired in practice have also better and more 
quickly prepared me as a judge in learning how to 
adopt effective management of the conduct of the cases 
that I am hearing. By having an understanding of the 
difficulties that counsel has to face in conducting a case 
in court, as well as the techniques that he or she may 
adopt to deal with those difficulties, you, as a judge, 
would be in a better position to understand how best to 
manage the case before you so that it could proceed in 
a more efficient and effective way.

Finally, no doubt when I was practising, I had to face 
very difficult and, occasionally, unreasonable judges.  
That kind of experience in return will help me, I hope, 
to learn how not to be an unreasonable judge, and to 
be a more understanding and patient judge.  But I must 
admit that it is still a long learning curve for me.

In short, I think practising at the Bar is a good way to 
equip you to become a judge.
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judgments which have greatly developed Hong 
Kong’s own legal principles and jurisprudence under 
the common law. 

For example, you may be aware that very recently the 
CFA has handed down judgment in HKSAR v Chan 
Kam Shing (FACC 5/2016, Ma CJ, Ribeiro, Tang 
and Fok PJJ and Lord Hoffmann NPJ, 16 December 
2016).  In that judgment, the CFA decided not to 
follow a recent UK Supreme Court’s decision in 
R v Jogee [2016] UKSC 8, which decided that the 
common law doctrine of joint enterprise should be 
abolished.  The CFA decided not to follow and adopt 
the UK Supreme Court’s decision, and confirmed
that for Hong Kong, the criminal enterprise doctrine 
should continue to apply as has been the case in the 
past.  If it were still pre-1997, when the Privy Council 
was our final appellate court, the result and position
would be likely to be very different.

Further, given that we now have our own final appellate 
court, the courts are also freer and more prepared to 
refer to authorities and decisions from other common 
law jurisdictions to develop and shape the common 
law principle in the way in which our courts regard as 
appropriate and suitable for Hong Kong. 

Third, the OCTS principle obviously has an important 
impact on the development of the law relating to 
the scope and content of various constitutional 
and fundamental rights.  The Basic Law is the 
constitutional foundation for the incorporation of 
international conventions such as the ICCPR in 
Hong Kong (through the Hong Kong Bill of Rights, 
which domesticated the ICCPR).  It is also the Basic 
Law which, by its various Articles under Chapter 
3, provides for various constitutionally guaranteed 
fundamental rights in Hong Kong.

In this respect, however, I must emphasise the trite 
position that the court in a judicial review is not there 
to determine the merits of the decision. The judge 
in a judicial review does not usurp or take over the 
position of the decision-maker to make the decision 
himself on merits. The court is only to look at the 
legality of the decision. Legality of the decision in 
judicial reviews generally relates to questions 
such as whether the decision-maker has applied 
the law properly, whether there are any procedural 
irregularities or breach of procedural fairness in the 
decision-making process, and whether the decision 
is irrational in public law sense, i.e. Wednesbury 
unreasonable. These are considerations very different 
from determining whether the decision is a right one 
or not on merits.

We would like to hear about your views on the principle 
of “One Country, Two Systems” (OCTS) enshrined in the 
Basic Law:

1. In your experience, how has the principle impacted
the development of Hong Kong’s common law system
in the past twenty years?

I can think of three aspects, but they are of course not 
intended to be exhaustive.

First, on a more general and fundamental level, as we 
all know, the Basic Law (Articles 8 and 18) provides 
for and guarantees the continuation of the common 
law system in Hong Kong after the establishment of 
the HKSAR under the OCTS principle.  At the same 
time, the Mainland practices the civil law system.  
Thus, it is the OCTS principle which provides the 
very underlying constitutional and legal foundation 
for Hong Kong to continue to maintain the common 
law system.  If we treasure the common law system 
in Hong Kong, and I think we should, it is crucial and 
fundamental to have the OCTS principle to continue 
to be in place.

Second, OCTS gives Hong Kong courts a greater 
flexibility than in the pre-1997 times to develop Hong
Kong’s own legal principles under the common law 
which are suited to her own circumstances.  

The Basic Law (Article 82) vests the final appellate
jurisdiction in the Court of Final Appeal (“CFA”) 
to be Hong Kong’s own final appellate court.  Since
1997, our CFA has handed down various landmark 
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At the same time, in the context of constitutional 
law, I think practitioners should be more ready and 
prepared to have regard to the Basic Law provisions 
considered under the context of OCTS principle 
when developing any arguments based on common 
law principles developed in other common law 
jurisdictions and European jurisprudence.

In this respect, again, as an example, I think you are 
also aware of the CFA decision in Leung Kwok Hung 
v President of LegCo (No.1) [2014] 7 HKCFAR 689, 
which deals with the scope and extent of the common 
law non-intervention principle in Hong Kong. In that 
case, the CFA has concluded that the non-intervention 
principle as applied in Hong Kong, unlike in the UK 
where there is no written constitution, must be subject 
to and prescribed by the framework of the Basic Law.  
That is one of the examples where you would say how 
the Basic Law enacted under the context of the OCTS 
principle has an important impact on the development 
of the common law principles in Hong Kong in the 
constitutional context.

Cases with social and political elements tend to attract 
commentary or even criticism from the public, media, 
lawyers and judges. What is the proper balance between 
freedom of expression and respect for the judiciary?

As repeatedly emphasised by our Chief Justice at 
different occasions, judges are of course not immune 
from criticism.  However, comments and criticisms 
should be made and be intended for constructive 
purposes.  As such, the comments and criticisms of the 
judgments or decisions under scrutiny should be made 
on an informed and rational basis.  Those criticisms 

When interpreting the meaning of the relevant Basic 
Law Articles, the OCTS principle may provide the 
relevant context to inform what is the objective 
legislative intent in enacting those relevant Articles.  
The scope and extent of these rights as identified 
in these Basic Law Articles may not necessarily be 
the same as those developed under common law in 
the UK or other common law jurisdictions. 

For example, in Gurung Deu Kumari v 
Director of Immigration [2010] 5 HKLRD 219, A 
Cheung J (as the learned CJHC then was) 
construed the meaning of Article 37 of the Basic 
Law (which provides Hong Kong residents with 
their freedom of marriage and the right to raise a 
family freely) by reference to a relevant Article 49 
of the Chinese Constitution (to contrast the then 
practice of one child family policy in the Mainland), 
so as to identify what were the rights intended to be 
protected under this Article 37. In doing so, the 
court rejected the applicant’s proposition that 
Article 37 was to import wholesale the common law 
and European jurisprudence on the right to family life.

2. Does OCTS call for legal practitioners in Hong Kong
to develop a unique method of reasoning not found in
other common law jurisdictions?

I would not describe it as a unique method of reasoning.  
However, in those aspects I have just mentioned 
about the way in which the Basic Law has impacted 
the development of common law in Hong Kong, 
instead of limiting themselves to UK authorities, I 
think practitioners could look more to decisions and 
authorities in other common law jurisdictions to aid 
their advancement of legal propositions which they 
regard as more appropriate for Hong Kong. 
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another case having the same issues (as decided in the 
earlier judgment) has come before me, I cannot simply 
take that article into account in adjudicating that case 
unless that article has already been incorporated into 
the parties’ submissions or I have referred the article 
to the parties for their consideration and submissions.

As a general proposition, is it accurate to say that the 
judicial review process is misused in HK in recent years? 
Given the limited resources, is it possible to reconcile 
convenience and justice?

Applicants seeking to apply for judicial review can 
only do so if they have already obtained leave from 
the court to proceed. The leave stage is intended to 
weed out any unmeritorious applications. It is noted 
in recent years that there has been a significant
increase in the number of leave applications for 
commencing judicial review. There are no provisions 
to stop an individual from taking out an application 
for leave, save for the court’s jurisdiction in the 

and comments also should not be of a demeaning and 
insulting nature. They certainly should not be made 
in a way seeking to attack the judge personally.  In 
my view, it does not serve any constructive purpose 
to demean or threaten the judge by attacking him or 
her personally. 

Moreover, the permissible limits between acceptable 
and non-acceptable comments are also defined and
provided for by our law of contempt of court. 

Criticisms and comments that tread along or even go 
beyond any of the parameters I have just mentioned 
would, in the long run, affect the independence and 
impartiality of the court, and hence the foundation of 
the rule of law.  On these, I certainly echo what the Bar 
Chairman has recently said on various occasions about 
the undesirability of criticisms and comments that 
target the judge personally and the risks of damaging 
the fundamentals of the rule of law if such kind of 
criticisms and comments are to continue unchecked.

To what extent should judges take constructive criticism 
from members of the legal community into account?

Constructive criticisms or comments made by the legal 
community are of course always welcome by judges.

However, it must be noted that a judge in adjudicating 
a case can only take into account submissions and 
materials that have been presented in that case.  
Therefore, even if I happen to have come across an 
article which carries a rationally analysed criticism or 
comments of an earlier judgment in the past, and when 
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It does. For myself, I do apply a more stringent 
scrutiny based on the “reasonable arguability” test to 
decide whether leave should be granted.  But the fact 
that this test represents a higher threshold than the 
“potential arguability” test may not be reflected by
merely looking at the actual numbers of cases where 
leave has been granted since the time of Po Fun Chan.  
This is so as, while the test imposes a higher threshold 
than before, there have also been appreciably more 
leave applications since the new test has been applied. 
Therefore, one cannot simply compare the numbers 
of successful leave applications before and after the 
application of the “reasonable arguability” test to say 
whether the test has had any practical effect on vetting 
out unmeritorious leave applications.

In Leung Kwok Hung v President of the Legislative Council 
[2007] HKCU 738, Hartmann J held that in public interest 
litigation, the court can depart from usual position 
of “cost follows the event”, in cases where “the 
pursuit of the litigation is not for private gain but for 
clarification of the law” and “in furtherance of the 
interest of the society as a whole”. In light of the 
increasing number of applications for judicial 
review, would the court be more reserved about 
making a “no costs order”, which lessens the 
financial burden on applicants who fail?

The applicable public interest litigation principles 
have recently been looked at again and refined by the
Court of Appeal in Designing Hong Kong Ltd v The 
Town Planning Board (CACV 184/2015, 16 February 
2017, Cheung CJHC, Lam VP and Poon JA).  The 
review and refinement of the principles are set out in
paragraphs 23 to 49 of the judgment.  The principles 
require the court to look at a number of factors based 
on the particular circumstances of each individual 
case before deciding whether or not to order any costs 
against an unsuccessful judicial review applicant.  
In refining these principles, the Court of Appeal has
already considered the increase in judicial review 

right case to issue a Restricted Proceedings Order 
against a litigant who has abused the legal process by 
repeatedly issuing new proceedings in relation to the 
same subject matter.  

However, given the leave requirement, unmeritorious 
applications would and should have been weeded out.  
Therefore, one must consider whether there have or 
have not been misuses of the judicial review process 
in this context. If an applicant manages to get leave 
and is allowed to bring the case forward, then most 
of the time one cannot say it is a misuse or abuse 
even if at the end of the day his claim fails. Failure 
in the substantive application after full competing 
arguments does not necessarily mean that it was an 
abuse to bring the judicial review in the first place.

It is a fact that judicial process (including any appeal 
process) does take time.  Thus, insofar as each specific
judicial review case is concerned, convenience 
and justice may not always be on speaking terms.  
However, as once mentioned by the former Chief 
Justice Li, effective judicial review provides a 
cornerstone for good governance. Hence, if one looks 
at this in the long term, effective judicial review 
would therefore facilitate effective governance and 
the public’s readiness to accept the governance.  That 
would in turn result in greater efficiency and hence
effective governance. To that extent, convenience and 
justice need not be at odds.

Since the CFA decision, Po Fun Chan v Winnie Cheung 
[2007] 10 HKCFAR 676, applicants must show a 
“reasonably arguable case with a realistic prospect 
of success” in order to be granted leave to apply for 
judicial review. In theory, “reasonable arguability” 
has a higher threshold than “potential arguability”. In 
practice, does it make a difference? 
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challenge (which has reasonable merits) is more 
likely to be able to obtain legal aid even if he could 
not satisfy the usual means test.  Second, as observed 
by the Court of Appeal in paragraphs 44 to 45 of 
Designing Hong Kong, the legal aid regime in Hong 
Kong is in fact a liberal and generous one. As the 
Court of Appeal further emphasised, so far most if
not all of the cases involving great public interest in 
Hong Kong have been funded by the legal aid regime, 
and there have been very few cases, if any, where 
someone would not be able to bring an important 
public law litigation because of the lack of funds.

What are some of the things you wish you had known in 
law school? Do you have any advice for our readers who 
are about to enter the legal industry?

One of the main purposes and functions of the law is 
to balance the rights between and among individuals 
(including the government) in guiding and regulating 
human activities. Although we touched upon the 
concept and importance of this function of the law 
in law school, I wish I could have spent more time 
to learn more about this process and the underlying 
jurisprudence.  

By the same token, for those of you who wish to join the 
legal profession, you should bear in mind that the law is 
not just about the rights of those you are representing, 
but also the rights of those on the other side and of other 
people in general.  Hence, as a lawyer, you should always 
try to give fair and balanced legal advice to your client 
and, as appropriate, fair and balanced submissions to the 
court. In my view, this would make you a better lawyer.  
Moreover, to enjoy the legal profession, you must also 
be interested in the law, have integrity and be prepared 
to work very hard.  If you do, I have no doubt that the 
legal profession would be a rewarding and interesting 
profession for you.

cases in Hong Kong, and has also taken into account 
the nature and extent of Hong Kong’s legal aid 
regime.  It then formulated those revised principles in 
seeking to strike the right balance in deciding whether 
a case would fall within the scope of public interest 
litigation.  The courts would now have to apply those 
principles to the particular circumstances of each case 
to determine whether that case should be regarded 
as a public interest litigation to attract a no costs 
order even if it is unsuccessful.  It is a multi-faceted 
and case-specific exercise and the full extent of the
jurisprudence under the refined principles will have to
be developed over the years by case law. 

Should the Legal Aid Department take a more generous 
approach in granting legal aid to the applicant in these 
public interest litigations? What is your view on adopting 
a different test for legal aid applicants between private 
claims and public interest litigations?

Granting legal aid involves the use of public funds 
which is governed by the Legal Aid Ordinance (Cap. 
91).  The applicable means and merits tests are also 
laid down in the Ordinance, after having been debated 
and passed by the Legislative Council.  I do not think 
it is right for me to express any views on whether 
there should be a different test for private claims and 
public interest litigation. But in this regard, there 
are two matters that are worth mentioning. First, it 
should be noted that under s.5AA of the Legal Aid 
Ordinance, the Director of Legal Aid does have a 
discretion to waive the upper limit of the means test 
for proceedings involving a breach of the Bill of 
Rights and the ICCPR. This statutory arrangement 
enables the Director to be more ready to grant legal 
aid to persons who have satisfied the merits test but
cannot pass the means test for proceedings involving 
fundamental and human rights issues.  In other words, 
an applicant who has a fundamental or human rights’ 
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