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This issue marks many firsts. For the very first time, the Gazette 
broadened its contributors to include students from all three 
universities with law programmes in Hong Kong. In this issue, law 
students penned their thoughts on several unprecedented events in 
2016, ranging from the Brexit Referendum to the prosecution of 
Uber drivers in Hong Kong. Indeed, Fall 2016 was a remarkable 
time for law students, in terms of both local and international legal 
developments. We believe our contributors’ timely insights will pique 
the interest of first-time readers and enhance the more traditional 
Gazette offerings of case analyses and social commentary. 

Another first for the Gazette is the two Editors-in-Chief helming the 
publication. To fill the large shoes of our predecessor, our Editorial 
Board took the exceptional step of electing two previous editors as 
Editors-in-Chief for this academic year. Because the two of us are 
great friends, the late nights spent sending emails and marking drafts 
never seemed tedious. It is not an exaggeration to say that we could 
not have accomplished this feat without each other, and certainly 
not without the support of our Editorial Board. We are grateful 
to the Board for their diligent and thoughtful work, to which this 
publication is a testament.

In a break from the Gazette’s tradition of interviewing judges and 
barristers, we spoke with Ms. Sarah Grimmer, the Secretary-General 

of the Hong Kong International Arbitration Centre. We made this decision in light of the increasing number of cases 
handled outside the court system, as well as the growing demand for international arbitration in an increasingly 
interconnected world. Gradually, the Gazette aims to feature a more diverse range of legal experiences, which we 
believe will inspire law students to keep an open mind regarding the ways in which they can contribute to society.

At the end of the interview, Ms. Grimmer reminded us of one thing that we can sometimes forget in the fiercely 
competitive atmosphere of law school: above all, be kind. This seemingly simple piece of advice carries a particular 
resonance with us in the tumultuous end of 2016. May the coming year bring you good health and happiness. It is 
our hope that you begin the year with this thought-provoking read.

NOEL CHAN & ANDREA CHEUNG
Editors-in-Chief
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and Linkedin, all of which prefer a dual-class share 
structure. Many technology entrepreneurs believe 
that a WVR structure enables them to exert greater 
control over their companies and maintain their long-
term vision. Indeed, Jack Ma, the founder of Alibaba, 
has stated that a WVR structure can help preserve 
company culture and prevent it from chasing short-
term profits at the expense of long-term growth. Such a 
belief is also reflected in statistics, which indicate that 
the use of WVR structures amongst Silicon Valley 150 
Companies surged from 2.9% in 2011 to 9.4% in 2015. 
It appears likely that WVR structures will become the 
norm in the foreseeable future.

Hong Kong’s ‘one share, one vote’ principle currently 
does not accommodate WVR structures. This means 
that technology entrepreneurs must forgo control of 
their company if they seek to raise capital from public 
investors in Hong Kong. This rigidity greatly hampers 
HKEx’s desirability as a listing platform for technology 
companies, especially those from Mainland China. 
One of the most telling statistics on this point is that 
77% of Mainland technology companies listed in the 
US employ a WVR structure. This reflects that WVR 
structure is, by far, the most preferred model for 
Chinese technology giants. It would therefore come 
as no surprise that HKEx only managed to attract 5 
technology company initial public offerings (IPOs) in 
2015, notwithstanding its status as one of the leading 
IPO destinations in the world.

The Listing Rules of the Hong Kong Stock 
Exchange (HKEx) require the voting power of 
shares in listed companies to ‘bear a reasonable 

relationship to the equity interest of such shares’. 
In practice, this requirement means that all listing 
companies can only have a single-class structure; that 
is, one share class carrying the same voting rights. 
To date, HKEx has yet to permit a company with a 
weighted voting rights (WVR) structure to be listed.

The ban on WVR structures has long been criticised 
as inflexible. It deterred many technology companies, 
including the Chinese internet giant Alibaba, from 
listing on the HKEx.  Recently, the HKEx announced 
that it will reconsider whether WVR structures should 
be allowed in listing companies in Hong Kong. In 
light of this potential development, this article seeks 
to argue that (i) strict adherence to the ‘one share, 
one vote’ principle unduly limits flexibility; and (ii) 
permitting WVR structures enhances autonomy for 
both entrepreneurs and informed investors. 

CATERING TO THE NEEDS OF  
INVESTORS & ENTREPRENEURS
First, the current arrangement known as ‘one share, 
one vote’ bundles ownership rights with control 
rights in equal proportion, lacking flexibility to cater 
to the needs of potential investors and entrepreneurs. 
This rule is particularly detrimental to founder-led 
technology companies, such as Google, Facebook 

AGNES YEUNG & EUGENE KWAN

RE-EXAMINING THE BAN ON 
WEIGHTED VOTING RIGHTS
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By way of comparison, many other jurisdictions, 
including the United States, Canada, and Sweden, 
all implemented WVR structures with great success. 
The New York Stock Exchange, for example, hosted 
15 technology IPOs in 2015 alone. This suggests that 
allowing WVR structures would provide the much-
desired flexibility for both investors and entrepreneurs 
and, in doing so, enhance Hong Kong’s desirability 
as a listing venue for mainland and international 
technology companies. Indeed, the Singapore Exchange 
has recently announced plans to allow companies to list 
with dual-class share structure. These developments 
signify a rising trend for major stock exchanges to 
move away from the ‘one share, one vote’ principle. 

FAIRNESS & INVESTOR PROTECTION
A structure that vests disparate voting power to 
shareholders with the same equity interests can be 
criticised as inherently unequal and unfair for two 
reasons. First, the divergence between ownership 
and management may widen, giving rise to agency 
problems, which may ultimately result in lower 
efficiency and underperformance. Second, non-
controlling shareholders may lack the necessary power 
to remove directors who performed poorly, giving 
rise to ‘management entrenchment’. However, such 
arguments are easily rebuttable.

First, allowing newly-listed companies to have a WVR 
structure does not detract from maintaining fairness 
and equality. Most investors in Hong Kong, whether 
institutional or retail, are capable of evaluating the risks 
associated with WVR structures. Furthermore, investors 
may receive discounts or better dividend payouts for 
assuming the risks of management entrenchment and 
underperformance associated with a WVR structure. 
For instance, many US-listed technology companies 
offer shares that come with no voting rights but the 
benefit of a greater dividend payout. As such, inferior 
voting rights cannot be described as unfair and 
unequal treatment per se, given that the investors can 
extract benefits quid pro quo and are informed of the 
associated risks.

Second, even though WVR structures arguably place 
non-controlling investors in a more vulnerable position, 
Hong Kong company law provides strong safeguards 
against abuse by controlling shareholders. Directors 
are under a fiduciary duty to act in the best interest 
of the company and to avoid conflicts of interest. 
s.732 of the Companies Ordinance (Cap. 622) (CO) 
permits shareholders to bring derivative actions for 
“misconduct” committed against the company, which 

includes ‘fraud, negligence, breach of duty, or default 
in compliance with any Ordinance or rule of law’. 
Moreover, s.724 of the CO allows minority shareholders 
to petition the court for redress where their interests 
are unfairly prejudiced by conduct such as withheld 
dividends, mismanagement, misappropriation and 
improper share allotment. The scope of unfair prejudice 
actions is broad, covering actual and proposed acts and 
omissions of the company. This protection is further 
buttressed by s.725 of the CO, which provides the court 
with a range of powerful remedies to provide relief to 
aggrieved shareholders. The court is even empowered 
with the discretion to ‘grant any order as [it] thinks fit’.
Third, ‘management entrenchments’ can be dealt with by 
a strong emphasis on meritocratic board appointments, 
which can further reduce the risk of poor corporate 
governance in technology companies. Statistics also 
indicate that technology companies with a dual-
class share structure, such as Google and Facebook, 
outperform those with only a single-class structure. 
This suggests that WVR structures facilitate rather than 
impede long-term success in the technology industry. 
Moreover, there are other corporate governance 
mechanisms which may be deployed by technology 
companies to constrain the shortcomings of WVR 
structures, such as media coverage and monitoring 
by analysts. These common practices in technology 
companies serve to complement shareholder protection 
under existing company law.

In conclusion, WVR structures allow technology 
companies to employ equity financing whilst retaining 
control. Although the negative risks associated with 
WVRs should not be overlooked, protection offered 
by domestic laws would likely mitigate such problems. 
Investors are also likely capable of informing themselves 
of the relevant risks. By relaxing the ‘one share, one 
vote’ requirement in the Listing Rules, the HKEx would 
enable greater flexibility and autonomy in the stock 
market, benefitting both technology entrepreneurs and 
the investing public.
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HONG KONG’S CONSTITUTIONAL FRAMEWORK
The legality of holding a constitutional referendum 
is undermined by one important obstacle: the power 
of amendment. Art. 159 of the Basic Law vests the 
power to amend the Basic Law in the National People’s 
Congress and ‘no amendment to this Law shall 
contravene the established basic policies of the PRC 
regarding Hong Kong’. In other words, a constitutional 
referendum, which in essence seeks to bypass the 
prescribed procedure for the amendment of the Basic 
Law, is unconstitutional unless an amendment to the 
Basic Law provides the constitutional basis for it in the 
first place. This is unlikely.

On the contrary, an advisory referendum has no power 
to amend the Basic Law, nor does it hold any legislative 
force. It follows that a non-binding referendum would 
not in fact contravene the Basic Law. Yash Ghai, a 
prominent constitutional law scholar in Hong Kong, 
argues it does not detract from the Basic Law because 
it is not a part of a formal decision-making process, 
but it ‘would provide arguments and evidence that 
could assist in decision-making’. This is a realistic 
compromise which the anti-establishment camp can 
consider adopting.

However, Art. 11 of the Basic Law provides that ‘no law 
enacted by the legislature of the Hong Kong Special 
Administrative Region shall contravene this Law’. 
Practically speaking, this means that there may be 
restrictions on topics raised in an advisory referendum. 
For instance, any advisory referendum calling for the 
independence of Hong Kong would contravene Art. 
1 of the Basic Law, which provides that Hong Kong is 
an inalienable part of the PRC, and would be void for 
unconstitutionality. 

In conclusion, a legally binding referendum is 
incompatible with Hong Kong’s current constitutional 
framework. A non-binding, advisory referendum 
is feasible, but the topics that it can raise are limited. 
Therefore, even though legislation permitting advisory 
referendum can serve as a powerful tool to gather public 
opinion concerning local legislation or constitutional 
amendments on certain unrestricted topics, the 
proponents of the Localist movement would likely not 
be able to promote an agenda of self-determination 
through an advisory referendum.

For the very first time in Hong Kong, a majority 
of newly elected Legislative Council (LegCo) 
members from the anti-establishment camp 

expressly declared their intention to establish a 
referendum law. The rationale behind this proposal 
is that through the operation of direct democracy, 
every Hong Kong citizen can finally make up for the 
insufficiencies of a quasi-representative legislative 
body and vote for constitutional amendment or even 
self-determination. However, the referendum law 
faces a significant roadblock in the Basic Law.

TWO TYPES OF REFERENDUM
Referendums authorised by law, as opposed to 
de facto referendums, can be divided into two 
categories: constitutional and advisory. While the 
former is provided for in the constitution and serves 
as a mechanism for amending the constitution itself, 
any result of the latter is non-binding. An advisory 
referendum takes the form of local legislation and 
only serves to ‘test whether people either support 
or oppose a proposed action on an issue’. Despite 
its non-binding nature, an advisory referendum may 
nevertheless be useful, as the outcome represents 
the majority view on a given topic and amounts to 
direct consultation of the population. Ignoring the 
referendum result may give rise to serious political 
consequences. However, the intention of ‘Localist’ 
LegCo members (from the likes of Demosisto and 
Youngspiration) is to promulgate constitutional, 
amendment, self-determination or independence 
through a legally binding referendum. This plan 
clearly falls into the first category.

ERIC CHIM

REFERENDUM LAW
IN HONG KONG
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A CASE OF 'LADIES NIGHT' 
IN HONG KONGSAMUEL LEUNG

in determining whether particular practices have 
violated such a right; whereas in the application of 
a statutory prohibition, courts are bound to strictly 
prohibit all measures falling within the ambit of the 
provision. 

The aim of the SDO is to eliminate sexual discrimination 
and promote equality of opportunity between men 
and women generally. However, we should not take 
an overly general approach and condemn every 
practice which appears discriminatory. Gender-specific 
discounts and other commercial practices which are 
prima facie discriminatory, such as discounts given to 
women on Mother’s Day, are commonplace in Hong 
Kong’s society. The law should require the court to 
consider the objective justifications for differences 
in treatment and whether there exists an intention to 
discriminate before deeming particular practices as 
contrary to the SDO. 

The Hong Kong legislature should consider adopting 
a rights-based approach like that in Washington State 
in the United States. Hong Kong courts would have 
increased flexibility to develop and apply suitable 
tests in determining whether particular practices 
violate a right to freedom from discrimination. It is 
established in case law that Hong Kong is an open and 
pluralistic society which is constantly evolving. The 
courts should be able to develop the right to freedom 
from discrimination in accordance with Hong Kong’s 
evolving social standards and expectations. The current 
prohibitory approach under the SDO seems rather 
unsatisfactory and rigid in comparison.

I   n order to attract female patrons, nightclubs and 
bars in Hong Kong commonly employ a marketing 
scheme known as 'Ladies Night'. On 'Ladies Night', 

nightclubs and bars offer discounts solely to women. 
The recent case of Yiu Shui Kwong v Legend World 
Asia Group Ltd DCEO08/2015, despite not being fully 
argued, marked the first time the Equal Opportunities 
Commission brought complaints regarding 'Ladies 
Night' marketing schemes to court. This article 
discusses the current legal position of 'Ladies Night' by 
examining the prohibitory approach adopted in Hong 
Kong in comparison with the rights-based approach in 
the United States.

SEX DISCRIMINATION ORDINANCE VERSUS 
FOREIGN REGIMES
Under s.28(1)(b) of the Sex Discrimination Ordinance 
(SDO), it is unlawful for entertainment facilities to 
discriminate against customers of either gender. 
They must treat customers of either gender ‘in the 
like manner and on the like terms’ as the other. As 
nightclubs and bars fall within the definition of 
entertainment facilities, their price discrimination 
between men and women prima facie violates s.28(1)
(b) of the SDO.

By way of comparison, in the United States, the 
relevant state legislation for Washington is 49.60.030 
of the Revised Code of Washington. The provision 
grants a right to equal treatment in full enjoyment of 
facilities of amusement. In MacLean v First Northwest 
Industries of America, Inc. 96 Wash.2d 338 (1981), 
the Washington Supreme Court held that a violation 
of the right could only be supported if there was an 
intention to discriminate. No intention to discriminate 
will be found if the discount is only one promotion 
scheme among many. 

COMPARING A RIGHT TO FREEDOM FROM  
DISCRIMINATION WITH A PROHIBITION ON 
DISCRIMINATION
An important distinction should be noted here. 
Hong Kong prohibits discrimination, whereas United 
States grants a right to freedom from discrimination. 
Interestingly, it appears that the latter allows courts greater 
flexibility to formulate appropriate measures and tests 
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determining the permissible extent of restrictions on 
qualified rights, courts have used the proportionality 
test, which is an adoption of the three-step approach 
first established in the influential English case De 
Freitas v Ministry of Agriculture [1999] 1 AC 69. The 
proportionality test deems restrictions on constitutional 
rights to be proportionate and therefore valid, provided 
that: 

1. the restrictions pursue a legitimate aim; 
2. they are rationally connected with achieving that aim; 
3. they are no more than necessary to accomplish that 

aim (the necessity test).

In most cases, there is little difficulty for government 
restrictions in the form of legislation or policies to pass 
the first two steps. The case usually turns on the third step, 
where the court determines whether the restriction has 
gone too far; that is, whether the extent of the restriction 
is ‘reasonably necessary’ for pursuing a legitimate aim.  

For instance, in HKSAR v Lam Kwong Wai [2006] 3 
HKLRD 808, in light of the presumption of innocence 
entrenched in Art. 87 of the Basic Law, a provision 
reversing the burden of proof for defendants charged 
with the possession of imitation firearm to positively 
establish their innocence, was held to be ‘more than 
necessary’ to achieve public security.

I    n Hysan Development Co Ltd Anor v Town 
Planning Board (2016) FACV 22/2015 (Hysan), the 
Court of Final Appeal (CFA) unanimously held that 

the Hong Kong government’s planning restrictions on 
the building developments of Hysan Development Co. 
Ltd engaged Arts. 6 and 105 of the Basic Law, which 
expressly require the government to protect private 
property rights. In doing so, the CFA revised the long-
standing proportionality test used in reviewing the 
constitutionality of government actions by introducing 
an additional fourth step: a balancing exercise to 
determine whether the ends of the restriction on 
the right in question justify the means. While this 
additional criterion appears to favour the applicant 
for judicial review by creating an extra hurdle for the 
government, this article argues that the revision to the 
proportionality test can hardly be seen as a milestone 
development in Hong Kong’s human rights protection.

ORIGIN & MEANING OF THE THREE-STEP 
PROPORTIONALITY TEST
Fundamental rights in the Basic Law can be categorised 
into either absolute or non-absolute rights. Absolute 
rights include the freedom from torture or inhuman 
treatment which are non-derogable. Non-absolute or 
qualified rights include the freedom of speech and 
assembly, which can be restricted on grounds such as 
the preservation of public order and public health. In 

HAROLD CHIU

'PROPORTIONALITY TEST' REFINED: 
A MILESTONE IN HUMAN RIGHTS
PROTECTION IN HONG KONG?
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THE FOURTH STEP
The four-step approach originates from the Supreme 
Court of Canada’s landmark decision R v Oakes [1986] 
1 SCR 103, which has become authority in the United 
Kingdom and the common law world. In essence, 
the fourth step determines whether a fair balance has 
been struck between the social benefit gained from 
the government restriction and its encroachment on 
an individual’s constitutional rights. It effectively asks 
the court to weigh in the social merits of government 
restrictions.

The fourth step has the effect of imposing an extra 
criterion. A restriction which passes the initial three 
steps could theoretically fail on the fourth step if, 
as Hysan contemplates, it ‘operates on particular 
individuals with such oppressive unfairness that it 
cannot be regarded as a proportionate means’.

While the third and fourth steps appear similar, they 
can be distinguished. In Hysan, Ribeiro PJ emphasised 
the importance of adding the fourth step as it addresses 
the issue of ‘balancing societal and individual interests 
against each other’, whereas the three-step approach 
only measures the incursion versus its legitimate aim. 
Beverley McLachlin, the Chief Justice of Canada, 
distinguished the fourth step from the third on the basis 
that ‘minimal impairment (the third step) and strict 
proportionality focus on different kinds of balancing.’

WOULD EARLIER CASES BE HELD DIFFERENTLY 
UNDER THE FOUR-STEP APPROACH?
The extra criterion seemingly enhances the protection 
of fundamental rights in Hong Kong. The practical 
significance of such refinement, however, remains 
doubtful. First, citing several authorities, the CFA 
noted that the four steps ‘inevitably overlap’. In 
reality, a restriction passing the first three tests is 
unlikely to fail at the fourth one, as a reasonable 
balance between individual and societal interests 
will be satisfied if the restriction is ‘no more than 
necessary’. Second, Ribeiro PJ expressly contended 
that he ‘must not be taken to be casting doubt on 
the correctness of any previous decision involving a 
three-step assessment.’ Third, the fourth step is only 
considered if the restriction passes the first three steps.

In order to evaluate the effect of this added step, 
this article will apply the CFA’s reasoning to its 
previous decisions. The logical approach is to 
examine cases where the court has held in favour of 
the restriction and ask whether the importation of 
the fourth step would create a different outcome.

In Leung Kwok Hung v HKSAR [2005] 3 HKLRD 164, 

the CFA held that the statutory scheme empowering the 
Commissioner of Police to regulate public processions 
passed the proportionality test, and expressly stated 
that ‘a proper balance is struck between the interests 
of society on the one hand and the individual’s right of 
peaceful assembly on the other’. Thus, the essence of 
the fourth step was clearly considered.

The question is harder in HKSAR v Ng Kung Siu [1999] 
3 HKLRD 907. The disputed provisions criminalised 
the desecration of the national flag and regional flag. 
In determining whether the provisions violated the 
freedom of speech protected by Art. 27 Basic Law, 
the CFA unanimously concluded that the restriction 
passed the proportionality test. Here, there was no 
direct reference to balancing societal interests against 
individual rights. However, from the court’s line of 
reasoning, an implicit application of the fourth step 
can be inferred. It regarded the restriction of rights as 
‘limited’ since only one particular mode of expression 
was banned. It also emphasised Hong Kong’s status 
as a ‘new constitutional order’ at the material time 
and the societal interest of protecting the national flag 
as ‘the unique symbol of the one country’.
  
In both cases, the CFA’s reasoning effectively 
encompassed the balancing of societal interests 
against individual rights and still arrived at a judgment 
in favour of government restrictions. Thus, the formal 
addition of the fourth step is unlikely to alter the 
outcome of the court’s previous or future decisions.

MILESTONE OR TINY STEP?
The above analysis indicates that the addition of the 
fourth step is better described as a tiny step forward 
rather than a milestone in human rights protection. 
Given that the nature of the proportionality test is a 
value judgment, the court still enjoys a wide discretion 
in weighing social interests preserved by a government 
restriction against the degree of its encroachment on 
individual rights.
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made. All public decision-making bodies are required 
to adopt appropriate measures to implement the rights 
recognised in the CRC. Under Art. 9(3) of the CRC, 
mothers and children ought to maintain direct contact 
on a regular basis. While Art. 9(4) of the CRC permits 
the imprisonment of mothers, making mother-child 
separation inevitable, the prioritisation of the ‘best 
interests’ of the child as emphasised in Arts. 3 and 9(1) 
of the CRC should be upheld. 

However, the existing prison arrangement suggests 
the contrary. The CSD’s inertia in implementing 
policies to mitigate the harm resulting from the 
mother’s incarceration shows its disregard for the 
child’s psychological and social needs. The CSD 
simply provides for a supply of clothing and short-
term parental ties. There are no statutory assurances 
as to professional assistance for children with 
developmental problems or arrangements for them to 
enrich themselves through interacting with a variety of 
people. It is only based on the CSD’s practice that the 
children can enjoy one hour in the open roof exercise 
yard every day. Prison nurseries, where mothers can 

T       he number of births to incarcerated women in 
Hong Kong has been steadily on the rise since 
2011. According to statistics provided by the 

Correctional Services Department (CSD), 25 infants 
were born in prisons in 2015, a number which grew 
from 16 births in 2011.  

This article argues that r.21 of the Prison Rules (Cap. 
234A) (PR) and arrangement guidelines published by 
the CSD do not adequately address the developmental 
needs of children born in prison. Indeed, there is little 
consideration on the impact of parental incarceration 
on these children. The punitive aspect of the prison 
environment is often antithetical to positive child 
development. This situation needs to be ameliorated out 
of respect for children’s inherent right to a childhood 
of ‘happiness, love and understanding’ as stated in the 
Conventions on the Rights of the Child (CRC).

Although the CRC has not been directly incorporated 
into the laws of Hong Kong, the Hong Kong government 
pledged to undertake the obligation to consider the ‘best 
interests’ of the child before a child-related decision is 

PAMELA HO

EVALUATING POLICIES ON 
CHILDREN BORN TO INCARCERATED
WOMEN IN HONG KONG
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spend time with their children, are only available 
at some correctional institutions and not others. 

Even where these measures are implemented, they 
can never replicate the childhood an ordinary child 
would enjoy. The restriction of movement in the 
prison premises for better penal management directly 
affects the child, such that he or she is confined to 
the nursery or the exercise yard. The social stigma 
attached to beginning life in prison further reinforces 
this sense of social isolation. For the child, the word 
‘prison’ will be printed on his or her birth certificate. 

Pursuant to r.21 of the PR, a female prisoner’s child 
may be admitted to prison during the normal period of 
lactation and supplied with clothing at public expense. 
Newborns can stay with their mothers in prison between 
nine months to three years subject to the Medical 
Officer’s opinion and the Commissioner’s approval. 
The release of the child will be determined upon the 
Medical Officer’s certification. Apart from r.21 of the 
PR, no other provisions guarantee the child’s overall 
well-being during their stay in prison. It seems that the 
Commissioner is vested with the ultimate discretion in 
deciding the length of their stay. Moreover, r.21 of the 
PR stops short of considering whether exceptions to the 
three-year stay rule could be made in cases requiring 
special care. 

For the foreign incarcerated mother, the inevitable end 
of the three-year stay means dramatic changes to the 
ease, frequency, and nature of her contact with the child. 
After the child is removed from prison, interaction with 
the mother is restricted to social visits in accordance 
with CSD guidelines. These visits are infrequent and 
short. As such, it is undoubtedly difficult to maintain 
the intimate relationship between mother and child. If 
there are no relatives of the mother residing in Hong 
Kong, the child will be admitted to institutions, such 
as orphanages. Social visits may then be difficult to 
arrange. 

Under the guidelines concerning social visit 
arrangements, convicted individuals can only receive 
visits twice a month and each session cannot exceed 
30 minutes. The child can communicate with his or 
her mother for at most one hour per month under the 
current regime. While there are video visits, they are 
only limited to one 20-minute video visit per month. 

This arrangement is unacceptable for these children and 
their mothers. The children are already deprived of the 
love and care from their mothers who are their primary 
caretakers. Under the current system, institutions have 
done little to remedy the problems affecting the child 
brought on by the punitive arrangements for the mother.

Although the decision of keeping the child in 
prison depends on the will of the mother, there are 
no alternatives for foreign incarcerated women 
when affordable formal child care is unavailable. 
Nevertheless, no policies are formulated to protect 
these children. They encounter problems related 
to integration into the Hong Kong society and 
further separation from their mothers after they are 
released. It is likely that the cultural differences and 
their unique background render themselves hugely 
different from their peers who are locals. These factors 
may create barriers for them to interact with others 
and develop a sense of belonging to this city. Some 
children may, upon the advice from the Consulate 
of their home countries, be transferred back to their 
home countries once they are released. However, it 
is unclear as to whether they will be treated fairly by 
their other family members and public institutions. 
While they can unite with their family members, they 
will be further separated from their mothers because 
physical social visits would no longer be possible.

The present CSD policies seem to treat children of 
prisoners as a facet of prison management. They fail 
to prioritise the children’s best interests or remedy the 
impact of the criminal justice system on their growth 
and development. The developmental needs of the 
child are often regarded as secondary to the exercise 
of penal power and social control by the state. The 
government has a positive duty to ensure that the 
child’s rights under CRC are protected and create a 
nurturing environment for every child born in prison.  
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services. Therefore, there seems to be a prima facie 
case against these drivers. 

At a pre-trial session, defence counsel raised the 
argument that it is impossible for the drivers to obtain 
a hire car permit in the first place because they could 
not have satisfied the conditions for their issue. One 
example was the condition that the service could 
only be operated from an address that is specified in 
the issued permit and registered with the transport 
commissioner. This condition arguably infringes the 
drivers’ freedom of choice of occupation under Art. 33 
of the Basic Law, as it deprives them of their ability 
to offer roving car-hiring services in its entirety. 
Proceeding on the assumption that the conditions for 
obtaining permits cannot be met, the issue moves on to 
whether the fundamental right is indeed engaged.

IS THE FUNDAMENTAL RIGHT ENGAGED?
Art. 33 of the Basic Law states that ‘Hong Kong 
residents shall have freedom of choice of occupation’. 
There are several cases that shed light on the scope of 
this provision. In Cheng Chun Ngai Daniel v Hospital 
Authority [2004] HKEC 1375, the court held that 
Art. 33 is a negative right which ‘does not guarantee 
the right of employment in any particular field of 
occupation’, as the availability of employment depends 

Five Uber drivers are scheduled to be tried in the 
Kowloon City Magistrates’ Courts for driving 
without legal hire car permits, contrary to s.52 of 

the Road Traffic Ordinance (Cap. 374) (RTO).  During 
the pre-trial stage, counsel for the drivers impugned 
the constitutionality of the regulatory regime. They 
claimed that their freedom of choice of occupation 
under Art. 33 of the Basic Law has been infringed, 
as it was impossible to meet the conditions necessary 
to obtain those permits in the first place. This article 
considers whether their fundamental right under Art. 
33 of the Basic Law is engaged. 

CASE AGAINST THE DRIVERS
s.52(3)(a)(iii) of the RTO provides that ‘no person 
shall drive or use a motor vehicle for the carriage of 
passengers for hire or reward unless a hire car permit 
is in force in respect of the vehicle’. A plain reading of 
this provision suggests that drivers may only work for 
Uber legally if they possess a hire car permit. While 
the RTO does not define what constitutes ‘carrying 
passengers for hire or reward’, Lord Donovan in Albert 
v Motor Insurers’ Bureau [1971] 3 WLR 291 held that 
the relevant test is whether there has been ‘a systematic 
carrying of passengers for reward which went beyond 
the bounds of mere social kindness’. Uber drivers seem 
to satisfy the test as they expect to be paid for their 

ANDREW LAU

THE UBER CONFUSING RIGHT TO 
FREEDOM OF OCCUPATION
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on market forces. Rather, Art. 33 should be interpreted 
‘in light of what it seeks to prevent; namely, outside of 
issues of national service…any form of conscription to 
particular fields of occupation’.

This interpretation was subsequently adopted in GA v 
Director of Immigration [2014] 17 HKCFAR where the 
Court of Final Appeal also held that Art. 33 should be 
construed narrowly as it ‘deals only with the freedom of 
choice of occupation’ but not the general right to work. 
If a wider right was intended to exist, Art. 33 would 
have said so ‘rather than to adopt a somewhat elliptical 
technique’. Nevertheless, the Court of Final appeal did 
not consider whether Art. 33 is solely concerned with 
protecting an individual against conscription to certain 
occupations.

Consequently, Lam J at first instance in Leung Sze Ho 
Albert v Bar Council of Hong Kong Bar Association 
[2015] 5 HKLRD 791 extended the applicable scope of 
Art. 33 to situations where a person is ‘prevented from 
pursuing an occupation of his choice’. To illustrate 
this point, Lam J suggested that Art. 33 could be 
engaged when an individual, although dually qualified 
to practise both law and medicine, is restricted by 
the rules of the two professions to choose only one 
occupation. In other words, assuming there is available 
work in the market, the right is violated whenever there 
is interference with an individual’s freedom to choose 
his or her occupation. However, the person must 
first satisfy the requirements for performing certain 
work including the relevant qualifications, skills, 
experience or other necessary characteristics. In fact, 
Lam J’s interpretation is consistent with Art. 1(2) of 
the International Labour Organisation Convention No. 
111, which allows for exclusions on the basis of the 
‘inherent requirements’ of a particular job.

If the magistrate in the present case were to accept Lam 
J’s interpretation, the Uber drivers’ defence submissions 
would likely be accepted as they do satisfy the inherent 
requirements of driving hire cars. Presumably, these 
requirements are akin to those of taxi drivers, which 
have been held in Campbell v Black & White Cabs 
Pty Ltd and Tighe [2012] AusHRC 50 to include (i) 
willingness to abide by the law; and (ii) self-control in 
difficult situations. Assuming this position is accepted 
in Hong Kong, the issue becomes whether there is a 
close connection between these inherent requirements 
and the exclusion of the drivers from offering roving 
car-hiring services on the basis of their lack of hire 

car permits. If the possession of these permits has no 
bearing on the question of their fitness to drive, Art. 33 
would be engaged. 

However, the magistrate had decided to postpone 
proceedings pending the appeal of Leung Sze Ho 
Albert v Bar Council of Hong Kong Bar Association 
[2016] HKEC 2329. On appeal, the three Court of 
Appeal judges unanimously quashed Lam J’s ruling. 
In particular, Cheung CJHC held that Lam J had 
overlooked the Court of Appeal judgment in GA v 
Director of Immigration, which provided that Art. 33 
‘does not imply a right to take up available employment 
in the first place’. This reading significantly rules out 
the possibility that a resident shall have the freedom 
to work in any occupation of his or her choice, even 
if work is available and he or she satisfies the inherent 
requirements of the job. As a result, Art. 33 on a proper 
construction only means that a Hong Kong resident 
cannot be forced to work in a particular field, other 
than for national service, but does not confer a positive 
right. On this basis, it appears that Art. 33 would not 
be engaged in the case of Uber drivers and that their 
defence will not likely succeed. 

Free from existing authorities, however, if a purposive 
and generous approach is to be adopted in interpreting 
Art. 33, it is submitted that the freedom of choice of 
occupation so guaranteed only makes sense if there is 
a right to seek and take up available employment in the 
first place.

The magistrate in the present case will be bound by the 
Court of Appeal’s decision in Leung Sze Ho Albert v 
Bar Council of Hong Kong Bar Association. Therefore, 
it is likely the defence of Uber drivers would fail. 
However, the legality of Uber’s operations in Hong 
Kong is far from settled, as this landmark test case 
will undoubtedly be appealed to the higher courts. 
Until then, the prevailing interpretation of Art. 33 will 
remain narrow.



have adapted to the new landscape as mutual funds 
and unit trusts. While the law outlines the burdens 
on fiduciaries, such as directors for companies 
and trustees for trusts, regulators have issued more 
detailed rules on how these fiduciaries should conduct 
themselves. Such investment vehicles are therefore 
subject to four layers of governance: common law, 
statute, regulation and contractual fund documents. 

REGULATORY FRAMEWORK
Mutual funds and unit trusts are two types of collective 
investment schemes governed by the Securities and 
Futures Ordinance (Cap. 571) and regulated by the 
Securities & Futures Commission (SFC) through 
guidelines and codes.

The SFC aims to strike a balance between facilitating 
investment and protecting retail investors. It is 
assumed that institutional investors require less 
protection than retail investors because they are 
much more financially able and knowledgeable, and 
are required to have in place comprehensive due 
diligence measures. Whereas, less experienced and 
equipped retail investors need the help of regulators 
to level the playing field through greater oversight 
and enforcement.
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In the recent low interest rate environment, 
collective investment schemes, more commonly 
known as funds, have become popular investment 

choices. As of December 2015, there were 2110 unit 
trusts and mutual funds in Hong Kong.The net asset 
value of all such funds, last compiled in December 
2014, is over 1 trillion USD.  

The funds most commonly marketed to the public are 
mutual funds and unit trusts. Mutual funds are legally 
structured as companies, while unit trusts are structured 
as trusts. More often than not, this distinction is not 
apparent to investors because both funds are ‘open-
ended funds’, meaning that investors can redeem their 
shares or units respectively. However, in reality, the 
difference in legal structures underpinning each of 
these funds may result in varying degrees of investor 
protection.  

LEGAL STRUCTURES
Traditionally, companies as a separate legal entity 
provide a ‘corporate veil’ for entrepreneurs, while 
trusts recognise equitable interests. These concepts 
were not created specifically for use by financial 
market institutions. However, with the emergence of 
new investment products, the company and the trust 

APRIL CHEUNG

A COMPARISON OF THE LEGAL STRUCTURE 
OF MUTUAL FUNDS & UNIT TRUSTS
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regulator, which enables them to administer closer 
oversight. They thus offer better protection for 
retail investors whilst allowing greater flexibility in 
investment choice and strategy.

In mutual funds, the SFC takes on the watchdog role 
of ensuring sufficient protection for investors. In 
addition, fund documents underpinning mutual funds 
tend to rigidly limit the types of investments that 
may be made, which allows for easier supervision 
by the SFC. This, however, creates repercussions 
on the turnover efficiency of investment schemes.  

In conclusion, financial products must be properly 
regulated. Ultimately, the investing public must be 
made aware of the risks they are taking, as investing 
in collective investment schemes is different from 
investing directly in stocks. Because mutual funds 
and unit trusts are governed by different laws, they 
will never be identical in nature. The duties and 
burdens imposed upon key fiduciaries must also be 
distinguished. These inherent differences demonstrate 
how crucial it is for investors to learn to make informed 
decisions as to their choice of funds. Public awareness 
plays a significant part in keeping financial institutions 
in check. The SFC must also be vigilant in detecting 
misconduct in the operation of investment schemes, so as 
to minimise unnecessary risk-taking by retail investors.

MUTUAL FUNDS AND UNIT TRUSTS
As mentioned above, the two most common legal 
entities created for collective investment schemes are 
mutual funds and unit trusts, which are governed by 
company law and trust law respectively.  

Mutual funds are governed by the Companies 
Ordinance (Cap. 622). Investors are shareholders of 
the company and thus enjoy shareholder interests 
proportionate to the shares they have subscribed. 
Directors are the key fiduciaries who promote the 
interests of mutual funds on behalf of shareholders. 

On the other hand, unit trusts are governed by the 
Trustee Ordinance (Cap. 29). Investors are unit 
holders and beneficiaries of these trusts. The operation 
of unit trusts are governed by the terms of the trust 
instrument and the contractual fund document.

SCOPES OF LIABILITY
In both companies and trusts, directors and trustees 
owe a fiduciary duty to investors. They cannot be 
exempted from this liability. However, the similar 
nature of the duty does not change the fact that there 
are key differences between their respective fiduciary 
burdens.

Even though directors in mutual funds and trustees in 
unit trusts serve an almost identical function, a much 
higher standard of care is expected from trustees. 
In Poon Ka Man Jason v Cheng Wai Tao [2016] 
HKEC 759, directors were absolved from making 
incidental profits from their positions as long as such 
acts were within their scope of duties assented by 
all shareholders. Whereas, profits made by trustees 
in a similar circumstance would be strictly held on 
constructive trust for the benefit of beneficiaries.

Nonetheless, remedies can only be granted if loss and 
damage can be proved through a lengthy and costly 
litigation process. Retail investors may not have the 
financial means to take legal action. More generally, 
investors may not be able to recover all their losses 
from the limited non-distributable capital reserves 
required to be held by the fiduciaries of both mutual 
funds and unit trusts. Therefore, the SFC plays an 
important role in ensuring continuous oversight 
and taking enforcement actions against misconduct.

COMMERCIAL IMPLICATIONS 
In unit trusts, trustees are treated as a commercial 



ratings agency, for various failures in its preparation 
and circulation of a published report titled ‘Red Flags 
for Emerging-Market Companies: A Focus on China’.

In the report, Moody’s assessed 61 Chinese 
corporations and assigned a number of red flags to 
each of them. Although the number of red flags did 
not significantly correlate with lower ratings and were 
only meant to supplement Moody’s existing ratings, 
the public perceived them as an indication of credit 
risk. After the publication of this report, which was 
extensively covered by local and international media, 
the share prices of more than half of the flagged 
companies suffered precipitous falls the following 
day. The SFC claimed that Moody’s report failed 
to provide any adequate explanation for the use of 
red flags which resulted in the publication of unfair, 
unclear and misleading statements. Moody’s denied 
wrongdoing and argued that the SFC should not be 
able to regulate the content of research publications. 
However, in March 2015, the Securities and Futures 
Appeals Tribunal (SFAT) determined that although 
Moody’s freedom of expression is protected under the 
Bill of Rights, ‘the freedom...is not absolute’. SFAT 
found that, by disseminating misleading statements, 
Moody’s breached the Code of Conduct to act in the 
best interest of its clients and to preserve the integrity 
of the market as a licensed and registered credit ratings 
agency. 

The second disciplinary action alleged market 
misconduct against Andrew Left, the founder of Citron 
Research. The SFC contended that he breached s.277 
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ADRIAN CHAN

FREE SPEECH IN 
MARKET COMMENTARY
Following the handover in 1997, Hong Kong 

has maintained a unique relationship with its 
motherland as a semi-autonomous region. 

Under Art. 27 of the Basic Law and Art. 16 of the 
Bill of Rights Ordinance, Hong Kong residents are 
guaranteed civil liberties over a period of 50 years, 
one of which is the freedom of expression. As such, 
Hong Kong is often seen as an enduring bastion of 
free speech under Chinese rule which rises above the 
great firewall and government censorship. To date, free 
speech remains one of the defining hallmarks of Hong 
Kong’s open and pluralistic society.

Nevertheless, free speech in Hong Kong may not be 
as all-encompassing or unencumbered as many would 
like to believe. Rather than viewing it as either being 
present or absent, one should understand free speech 
as manifesting in varying degrees in different contexts. 
This article examines the degree of free speech in the 
context of market commentary. 

The government can justify its limitations on free 
speech using the utilitarian analysis of relative harm: 
that is, where an alternative scenario causes a worse 
outcome. The Securities and Futures Ordinance (Cap. 
571) (SFO) exemplifies this utilitarian justification.
The SFO limits free speech in market commentary to
safeguard Hong Kong’s capital markets and investors
from serious crime or misconduct, maintaining
investor confidence. As the then executive director of
enforcement of the Securities and Futures Commission
(SFC), Mark Steward, succinctly puts, ‘the investing
public needs protection from the cynical use of false or
misleading publications that drive down share prices for
the wrong reasons and there should be accountability
for shoddy research, especially when it affects stability
in our markets’.

In recent years, two disciplinary actions brought 
by the SFC against capital market researchers and 
commentators brought the issue of free speech in 
market commentary into the public awareness. 

In November 2014, the SFC issued a decision that 
reprimanded and fined Moody’s Investors Service 
Hong Kong Limited (Moody’s), a leading credit 
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of the SFO by recklessly and negligently misleading 
investors in his report on Evergrande Real Estate Group 
Ltd (Evergrande). This report made multiple extreme 
allegations concerning Ever grande’s solvency and use 
of ‘fraudulent accounting’ to mask debt levels which 
caused its share prices to plummet by 20%. On August 
2016, the Market Misconduct Tribunal (MMT) upheld 
a breach of s.277. 

As share prices are considered to reflect all available 
information about the underlying value of a company, 
it is understandable for the SFC to impose stricter 
controls over negative market commentary. Negative 
news, updates or rumors trigger market volatility 
and precipitate large sell-offs as demonstrated by the 
Moody’s and Citron Research reports. 

From the SFC’s perspective, limiting the disclosure of 
false or misleading information is necessary to stabilise 
the market. At the same time, setting high standards 
for market commentary should not require the research 
to be flawless. In order for market commentary to be 
credible, researchers and commentators should be free 
to articulate their opinion on a listed issuer from doing 
due-diligence without fear of regulatory backlash. The 
verdicts issued by both SFAT and MMT, however, have 
the chilling implications of discouraging criticism of 
companies and favouring positive market commentary. 

Although the rulings issued by SFAT and MMT 
are currently being appealed, they have broad 
ramifications for the extent of free speech in negative 
market commentary. While both the reports of 
Moody’s and Left are equally defensible on the 
ground of right to free speech, their circumstances 

of exercising this right are different: Moody’s is a 
licensed and registered entity, whereas Left is a vocal 
member of the investing community. This raises the 
question of whether regulated entities and unlicensed 
individuals, such as Left, should categorically be held 
to similar standards of free speech and accountability 
in publishing market commentary. Disregarding this 
vital distinction would place an excessive burden on 
unlicensed market commentators, limiting the freedom 
of individuals to debate the merits and demerits of 
publicly traded companies. Moreover, licensed entities, 
such as Moody’s, whose publications are followed 
internationally should be held to a stricter standard 
of research than members of the general public. Yet, 
while unlicensed market commentators should be 
subject to less exacting standards of competence in 
comparison to regulated institutions like Moody’s, Left 
was rightly prosecuted. Even against a relaxed standard 
of competence, his conduct still fell short of what one 
would reasonably expect from a seasoned market 
commentator. He was ultimately reckless or negligent 
in his duties of verifying the source and veracity of his 
information.

The publication of false or misleading information 
in the marketplace can compromise market stability. 
Both the decisions of SFAT and MMT on the reports 
of Moody’s and Left supports the view that there is 
great public need to regulate market commentary. 
While the benefits of regulation may well outweigh the 
disadvantages, the tribunals are treading along a fine 
line and should take care not to overstep it by holding 
unlicensed market commentators to the same standard 
as licensed institutions, which may result in a bias 
against negative commentary as a whole.
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MICHAEL LEUNG

LAWYERING FOR SOCIAL CHANGE
The study of law can and should lead to addressing 
structural, systemic, and societal impediments to 
equity. Professor Martha Minow, Dean of Harvard 
Law School, has continuously stressed that law schools 
must ‘involve deliberate efforts to use law to change 
society or to alter allocations of power’. Professor 
Cornel West proposes that lawyers have the role of 
curing society's ‘historical amnesia’, suggesting that 
we as lawyers have a role to play in defending people 
from injustice.  

Hong Kong suffers from a myriad of social problems 
which serve as fodder for political instability because 
the government has been slow to address them. Lawyers 
are traditionally seen as leaders in society and clinical 
legal programmes can serve as the training ground for 
preparing such leaders. However, a review of Hong 
Kong law school curricula and a gauge of students’ 
interest in lawyering for social change reveal that our 
legal education system focuses too much on black 
letter law, steering students away from developing an 
academic interest in policy and social change. 

This problem results in training lawyers with blinkers. 
It is important to remember that the law comprises 
formal rules promulgated by authority and is influenced 
by the customs of opposition that exist outside public 
institutions intended to change those rules. Minority 
groups are part of our society. They include the LGBT 
community, new immigrants, and foreign domestic 
workers who often confront social injustices with 
unmet legal resources. If students are exposed to the 
most vulnerable, it is hoped that they will be encouraged 

Clinical legal education, a teaching method 
based on experiential learning, has proliferated 
globally to become an integral part of law 

school curricula. Clinical programmes, whether 
internal or external, claim to produce young lawyers 
who can combine technical, analytical and advocacy 
skills with credibility, values, and work habits while 
forging their own professional identity. On a broader 
level, clinical programmes have a transformational 
impact on communities in which they serve, 
producing benefits beyond particular legal needs of the 
underprivileged. They become an essential mechanism 
of ensuring equal access to justice within society. 
They can help sponsor other programmes to develop 
networks with grassroots organisations, mobilising the 
most vulnerable members of society. 

The flourishing of modern clinical legal education 
can be traced back to its mission of social justice. 
Originating from the civil rights movements of the late 
1960s in the United States, clinical programmes instil a 
sense of moral justice in aspiring lawyers and leaders. 
In recent years, the scope of these programmes has 
grown beyond traditional, community-based settings 
to provide lawyers with a more global perspective. 
Participation in these programmes encourages law 
students to develop empathy and cultivate the skills 
necessary for problem solving. This is important 
because lawyers, traditionally rule-based trained, 
rank comparatively low in emotional intelligence 
in comparison with other professionals. This is ever 
important in a world with growing injustice and 
inequality, and that is increasingly threatened by scare-
mongering tactics and ‘Trumpian’ rhetoric.

CLINICAL LEGAL EDUCATION & 
LAWYERING FOR SOCIAL 
CHANGE IN HONG KONG
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to critically analyse the law and its relationship with 
society. Against this backdrop, clinical education 
becomes an effective model for nurturing lawyers to 
use the law for social justice while evaluating their 
professional conceptions. It can instil a sense of social 
and moral responsibility in young lawyers. 

2001 REDMOND-ROPER REPORT
The 2001 Steering Committee Report on the Review 
of Legal Education and Training in Hong Kong, also 
known as the Redmond-Roper Report, noted that 
legal education must engage students in value-
oriented analyses of law, inculcate students with a 
sense of social justice, and encourage students to 
deviate from the book-learning approach of studying 
law. 

The first clinical legal education programme was 
initiated in 2009 by the University of Hong 
Kong’s (HKU) clinical education scheme in 
conjunction with the Hong Kong Refugee Advice 
Centre now known as The Justice Centre. In 2010, 
under the guidance of Professor Eric Cheung, HKU 
launched the Free Legal Advice Scheme in 
association with the Duty Lawyer Service. This 
programme gained much notoriety last year when it 
succeeded in an appeal and quashed a criminal 
conviction after the team discovered significant 
non-disclosure by the Hong Kong Police. The setup 
of the ‘Gallant Ho Centre for Experimental Learning 
at HKU’ is also a positive development to 
promoting clinical learning and other experimental 
learning techniques. 

At inception, the Faculty of Law of The Chinese 
University of Hong Kong contemplated building an 
in-house clinic, but opted to partner with external 
agencies instead. It has since initiated two pilot 

a es, one in refugee law and another for 
public interest advocacy. It therefore appears that 
Hong Kong’s legal education has been making 
some progress in embracing the recommendations 
of the Redmond-Roper Report.

DIFFICULTIES OF ESTABLISHING CLINICAL 
EDUCATION PROGRAMMES IN HONG KONG
There are several problems with establishing clinical 
legal programmes in Hong Kong. First, the novelty 
of clinical education has yet to gain widespread 
acceptance by traditional academic and research 
faculties. The low student-to-teacher ratio of these 
programmes make the operational costs of clinics 
relatively high. Second, the current rules of the Law 
Society dissuade lawyers employed by or associated 
with non-profit organisations to represent clients on a 
pro bono basis due to professional indemnity issues, 
thereby eliminating public interest lawyering as a 
viable career option. Such rules also make it difficult 
for law students to work with suitable non-profit 
partners in developing clinical legal education.

Lastly, Hong Kong has not yet replicated the vibrant 
public interest sub-culture found overseas. This may be 
attributed to the general conservatism of Hong Kong 
and the sense that legal education should lead to career 
paths in a commercial field where financial remuneration 
is maximised. Other jurisdictions recognise the value 
of lawyering for social justice and accommodate such 
students by funding related initiatives, providing public 
interest fellowships and advising students to serve the 
public interest as a career. Hong Kong’s legal education 
can be much more vibrant and varied if public interest 
opportunities are offered to differentiate from the more 
typical commercial and corporate approach.

In conclusion, law schools should revisit the Redmond-
Roper Report and develop more ways to engage 
students with social justice issues and promote lawyers 
to critically analyse the law. To maximise the resources 
available for clinical legal education, the three law 
faculties in Hong Kong should consider collaborating 
with each other to host and operate clinics collectively. 
Meanwhile, professional bodies should consider 
codifying pro bono work requirements for new 
lawyers and accommodating public interest lawyering 
to the maximum extent. Students must also stand up 
and demand new teaching techniques to expand our 
horizons, fulfil our lawyering ideals, and address 
societal needs.



HKSLG  •  FALL 2016  •  ISSUE 9

21 INTERNATIONAL

taken by the EC to use online platforms for counter-
terrorism purposes by asking them to help enforce 
restrictions on online content. While the Code is not 
legally binding, it effectively imposes a greater duty 
on online platforms to remove or disable access to 
illegal content than those prescribed by the Directive.

The Code specifically singles out the importance of 
flagging ‘content that promotes incitement to violence 
and hateful conduct’ and countering ‘hateful rhetoric 
and prejudice’. This places a greater responsibility on 
online platforms to review and remove any content 
involving hate speech behaviour. Uncertainty over the
manner in which this filtering process is carried out 
could turn online platforms into de facto censors.

In order to meet their public commitment under the 
Code, online platforms are likely to spend greater 
resources in monitoring potential illegal content, 
which also means a higher likelihood for content to be 
classified as illegal. Online platforms may also be more 
willing to act pre-emptively to remove controversial 
content to avoid negative publicity. This willingness to 
act is exacerbated by the high volume of online content. 
For example, Facebook receives 1 million complaints 
weekly from users reporting illegal content such as 
harassment, cyber-bullying, and hate speech. There 
is little incentive for intermediaries to challenge take-
down requests given the limited timeframe and the 
large volume of such requests. 

AN UNEASY BALANCE
As a result of the Code, online platforms are gradually 
shouldering a general obligation to monitor when there 
should be none under the Directive. An uncomfortable 
situation arises where user-generated content can be 
arbitrarily removed. Online platforms now face the 
challenge of fulfilling their duty under the Code without 
becoming a censor, which will not only damage their 
credibility but also undermine free speech. 

In May 2016, the European Commission (EC), 
together with Facebook, Twitter, YouTube, and 
Microsoft-hosted consumer services (online 

platforms), announced the Code of Conduct on 
Countering Illegal Hate Speech Online (the Code) to 
fight the spread of illegal hate speech online in Europe 
and prevent the exploitation of communication 
channels by terrorists.

The legal issue discussed in this article is whether 
online platforms should be liable for user-generated 
content hosted on their platforms, whether hate 
speech, or more broadly, any illegal content. The EC 
did not define ‘illegal content’. For the purposes of 
this article, illegal content means criminal and other 
content which infringes any rules regarding its use 
and distribution.

INTERMEDIARY LIABILITY
Art. 14 of the E-Commerce Directive 2000/31/EC 
of the European Parliament and of the Council of 8 
June 2000 (the Directive) sets out the scope of content 
liability for internet intermediaries, particularly the 
providers which host user-generated content, such 
as online platforms. Under the Directive, online 
platforms are not liable for illegal content provided 
they have no ‘actual knowledge’ of the illegal 
activity and provided they ‘expeditiously’ remove the 
unlawful content when made aware of it. Art. 15 of 
the Directive further provides that they do not have 
the general obligation to monitor user-generated 
content on their platforms.

EXCESSIVE CONTENT MODERATION
In July 2015, Europol established the European 
Union Internet Referral Unit to identify potential 
terrorist material so intermediaries can be notified and 
have the material taken down or blocked. The Code, 
announced a year later, appears to be a further step

AMANDA LO

SOCIAL MEDIA PLATFORMS: 
A NEW METHOD FOR CENSORSHIP?
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THE POSSIBILITY OF USING 
BIG DATA TO PREDICT JUDGMENTS

JEREMY TANG

For data-backed litigation finance companies, then the 
ruling of a presiding lower court judge is the biggest 
predictor among other variables in their prediction 
algorithm. This practice effectively equates the views 
of a particular set of judges with the law itself and 
undermines the conception of law as an ‘impersonal, 
ideal whole’. 

Equipped with all the information from data analyses, 
including the judges who will preside a case, lawyers can 
develop strategies by replicating previously successful 
arguments made before a certain judge, knowing in 
advance that those arguments carry the highest chance 
of swinging the case in their favour. If lower courts 
in the American court system do follow the prediction 
model by simulating judgements through algorithms, 
data-backed litigation financing has the potential to 
shape the jurisprudence of commercial litigation, 
thereby posing a serious challenge to the rule of law.

The possibility of using algorithms to predict litigation 
outcomes has allowed third party funders to choose 
lawsuits based on their potential rate of return. 
Commercial litigation in the United States is 
increasingly treated as an investment tool for profit 
maximisation. Legislation is needed to fix the loophole 
in the court system to prevent funders from legally 
hijacking the court system and turning them into 
casinos. This is crucial in upholding the ideals of a 
fairer, efficient, and more equal legal system.

L  itigation financing entails a third party investor 
financially supporting the litigant in exchange 
for a cut of the lawsuit’s potential proceeds. In 

2016, two students at Harvard University developed 
an algorithm to calculate the probability of success 
of a lawsuit, based on 15 million litigated cases in the 
United States. They claimed to be able to predict the 
potential rate of return on an investment in litigation. 
The rise in litigation financing is controversial. Its 
critics argue that the lack of oversight or regulation of 
such funding agreements might spur frivolous lawsuits, 
or allow third-party funders to exercise influence over 
the case.

Pension funds and publicly traded funds invest in 
a large portfolio of cases in order to spread the risk 
on the investment and provide their investors a more 
substantial and consistent rate of return. Statistical 
algorithms which quantify judgments into volumes 
of data are their tools for cherry-picking particular 
categories of cases with the most favourable end 
results.  

In his article titled ‘Prediction and the Rule of Law’, 
Professor Michael C. Dort argued that prediction-based 
jurisprudence, whereby lower court judges predict the 
decision of higher court judges instead of engaging in a 
conventional consideration of precedents, undermines 
the rule of law because ‘it conceptualises the court as 
the sum total of the views of the judges who happen to 
be presiding in the higher courts at the time’.
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NOEL CHAN

RISE OF INTENT IN 
INDIRECT EXPROPRIATION

EXPROPRIATING AN INVESTMENT
States are bound by over 3,000 BITs to compensate 
investors upon expropriating their investments. For 
instance, Venezuela and Canada are bound by the 
Canada-Venezuela BIT. Under Art. VII(1) of the 
Canada-Venezuela BIT, ‘investments shall not be 
nationalized, expropriated or subjected to measures 
having an effect equivalent to nationalization or 
expropriation’. This provision protects investors from 
both direct and indirect expropriation. Indirect 
expropriation covers situations where a government 
action has the effect of dispossessing an investor of its 
investment short of an outright taking. This effect can be 
achieved incrementally through a series of government 
actions known as ‘creeping’ expropriation. In practice, 
confiscatory tax, displacement of management, denial 
of permits and other non-exhaustive measures have 
amounted to indirect expropriation of an investment.

THE EFFECTS TEST
In assessing indirect expropriation, tribunals have 
stressed that the government action must have resulted 
in a ‘substantial deprivation’ of the value, use or control 
of the investment viewed as a whole (the Effects Test). 
It is a question of degree. Any negative impact on 
an investment must reach ‘substantial deprivation’ 
where the investor is effectively dispossessed, and the 
investment effectively neutralised notwithstanding the 
fact that the investor is still its formal legal owner.

In applying this test, the ICSID Tribunal found the 
‘conjunction and progression’ of Venezuela’s acts to have 
‘substantially depriv[ed] Crystallex of economic use and 
enjoyment’, amounting to a creeping expropriation of the 
Investment. Specifically, it ruled that the Permit Denial 
was the first event to have ‘severely affected’ the value 
of the Investment, followed by the Public Declarations 
which caused its ‘gradual devaluation’, and finally the 
MOC Termination which rendered it ‘entirely useless’. 
Here, the Effects Test was a necessary component in the 
finding of indirect expropriation.

THE INTENTION TEST
Conventionally, tribunals preferred the Effects Test for 

Crystallex International Corporation (Crystallex) 
is a Canadian company operating gold mines 
in Las Cristinas (the Investment), a region 

in Southeastern Venezuela said to be one of the 
world’s most abundant in gold-deposits. In April 
2016, a tribunal formed at the Additional Facility of 
the International Centre for Settlement of Investment 
Disputes (ICSID Tribunal) awarded Crystallex 1.202 
billion USD against Venezuela for expropriating 
the Investment. The ICSID Tribunal’s finding of 
expropriation in Crystallex v Venezuela [2016] ICSID 
Case No. ARB(AF)/11/2 not only relied on the 
economic effect of Venezuela’s actions rendering the 
Investment worthless, but also afforded considerable 
weight to the Venezuelan government’s express 
intention to nationalise the Investment.

This article argues that, while the economic effect on an 
investment determines the occurrence of expropriation, 
it is additionally important to examine a State’s intention 
to expropriate (the Intention Test) where that State 
has severely interfered with an investment through a 
private entity, such as its state-owned company. The 
Intention Test can ‘lift the corporate veil’ to find that 
State ultimately responsible for expropriating the 
investment. That State is then barred from denying 
compensation to the investor on the grounds that: first, 
there was no expropriation because expropriation is by-
definition a government action; and second, claims for 
expropriation based on interstate bilateral investment 
treaties (BITs) are not actionable against its company. 

CRYSTALLEX V VENEZUELA

The ICSID Tribunal identified three of Venezuela’s 
actions which cumulatively expropriated the 
Investment: (i) the Ministry of Environment’s 
denial of permits routinely granted to Crystallex 
for gold exploitation in 2008 (Permit Denial); (ii) 
the Venezuelan government’s public declarations of 
its intention to nationalise gold between 2008 and 
2011 (Public Declarations); and (iii) the state-owned 
company, Corporación Venezolana de Guayana 
(CVG)’s unilateral termination of its Mining 
Operation Contract (MOC) with Crystallex in 2011 
(MOC Termination), a 20-year contract for Crystallex 
to mine gold in Las Cristinas.
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determining the occurrence of indirect expropriation 
over the Intention Test. The leading authority is Starrett 
Housing Corp v Iran [1987] 16 IRAN-U.S. C.T.R, 
where the tribunal stated:

‘It is recognized in international law that 
measures…can interfere with property rights…
render[ing them] so useless that they must be 
deemed…expropriated, even though the State 
does not purport to...’

This sole reliance on the Effects Test was recently 
reformulated in more nuanced terms in Burlington 
Resources Inc. v Republic of Ecuador [2012] ICSID 
Case No. ARB/08/5:

‘Evidence of intent…confirm the outcome of the 
Effects Test, but does not replace it.’

Indeed, in Yukos Universal Limited (Isle of Man) v The 
Russian Federation [2014] PCA Case No. AA 227, 
a tax regime designed to and which did bankrupt an 
investor was found to be an expropriation. Therefore, 
provided the Effects Test is satisfied, it is fair to say that 
indirect expropriation is more likely to have occurred 
where state intention to expropriate is clear. 

RISE OF INTENT
The ICSID Tribunal in this instance also relied on the 
Intention Test. However, rather than being a constituent of 
indirect expropriation, this intention was deployed to prevent 
Venezuela’s attempt to dissociate itself from the most 
determining act of expropriation, the MOC Termination.

Venezuela denied state responsibility for the MOC 
Termination on the basis that it was exercised by a 
private entity, the state-owned company, CVG, who 
was contractually entitled to end the MOC ‘upon 
[Crystallex’s] cessation of activities for a year’. 
Accordingly, any disagreement between Crystallex 
and CVG over the MOC Termination was not a treaty 
dispute but a contractual one falling outside the ICSID 
Tribunal’s jurisdiction under Canada-Venezuela BIT. 

In dismissing Venezuela’s defence, the ICSID 
Tribunal relied on Venezuela’s Public Declarations, 
specifically the public addresses made by President 
Chávez and Minister Sanz to ‘take over exploitation 
and control of Las Cristinas’; ‘rescind our relationship 
with a company [there]’; and ‘sign an agreement 
with Russian-managed mining company’. It regarded 
these Public Declarations as evidence that the 
MOC Termination was in reality a device to effect 
Venezuela’s superior ambitions, particularly the desire 
to ‘regain the mine into Venezuelan hands’, ‘develop 
[them] with a partner viewed as more politically 
aligned’, and ‘boost international reserves’. Therefore, 
the MOC Termination was proved, in substance 
over form, an exercise of Venezuela’s prerogative to 
nationalise Crystallex and the Investment, and not 
CVG’s contractual right.

The Effects Test is undoubtedly indispensable for 
establishing indirect expropriation. Its prevalence 
renders the Intention Test irrelevant, or at best 
ancillary, to the task of proving indirect expropriation. 
Crystallex v Venezuela is a modern example of the 
manner in which this intention may still contribute in a 
successful claim against indirect expropriation. Where 
a particular State acts in the dual capacity of both a 
public and private entity, the Intention Test will decide 
whether an alleged expropriation was effectively 
done at the state level. Answering this question in the 
affirmative is crucial to both satisfying the definition of 
expropriation as a confiscatory government action and 
attributing a wrongful act to a State so as to trigger its 
responsibility under a BIT.
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ANDREA KAN

EUROPE VS. GOOGLE:
AN ANTITRUST BATTLE

Communities (2007) Case T-201/04 (Microsoft Corp). 

In Microsoft Corp, Microsoft was found to have 
abused its dominant position on the client computer 
operating systems market, in which Microsoft had 
a 90% market share, by tying Windows OS (WOS) 
with Windows Media Player (WMP). The ECJ held 
that there are five conditions to establish tying: (i) 
the existence of two distinct products; (ii) a dominant 
position on the market for the tying product; (iii) the 
conditioning of the acquisition of the tying product 
to the acquisition of the tied product; (iv) an absence of 
objective justification; and (v) anticompetitive foreclosure. 
Anticompetitive foreclosure refers to any conduct of a 
dominant firm which hampers the access of actual and 
potential competitors to supplies or markets so as to 
stifle competition to the detriment of consumer choice 
and product innovation.

Conditions (i) and (v) were interpreted as follows. 
WOS and WMP were two distinct products because 
there was independent demand for the latter, even 
though consumers much preferred the two to be sold 
together. As to foreclosure, it was presumed, from the 
unparalleled ubiquity of WMP, that Microsoft had an 
undeserved advantage over its competitors.

Importantly, it is wrong to assume that Google’s 
market dominance, from which foreclosure can be 
inferred, is underserved. Both Google Search and 

The primary objective of antitrust law is to 
regulate anticompetitive conduct of companies 
detrimental to society. In the European Union 

(EU), by virtue of the Single Market, one unified 
antitrust system presides across all member States. 
EU antitrust law derives from three main sources: 
Art. 101 and 102 of the Treaty on the Functioning of 
the European Union (TFEU), European Commission 
(EC) decisions, and European Court of Justice (ECJ) 
judgments. 

This article will examine tying, a type of anticompetitive 
conduct prohibited by Art. 102 of the TFEU. It will 
use Google’s ongoing dispute with the EC to conclude 
that the current EU law surrounding tying has been 
interpreted and applied in an overly formalistic way 
which endangers meritorious competition.

FACTS OF THE CASE

In April 2016, the EC presented Google with a 
Statement of Objections alleging that Google had 
breached EU antitrust law by tying its mobile operating 
system, Android, with its internet search service, 
Google Search and Google Chrome. Tying involves 
conditioning the acquisition of one product (the tying 
product) to the acquisition of another product (the tied 
product).

The Android Operating System is used by over 
80% of smartphone users in the world. It is an open 
source software so any smartphone manufacturer can 
theoretically adapt and sell it at no cost. However, in 
practice, smartphone manufacturers must meet a series 
of conditions before using Play Store, Google’s app 
store for Android, without which Android smartphones 
would not be so marketable. One such condition is 
that manufacturers must pre-install Google Search and 
Google Chrome onto their devices as default search 
engine and internet browser respectively.

CURRENT EU LAW ON TYING

The current law on tying is expressed in an ECJ 
judgment, Microsoft Corp v Commission of the European 
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Google Chrome are popular applications. It is possible 
that consumers prefer to have them pre-installed 
onto their smartphones and actively choose not to 
download competing applications. It should not be 
surprising that a company that produces a much-loved 
product should have its lion’s share of the 
market. Nevertheless, competition on merits entails 
that when one company dominates, many others lose 
out. A distinction must therefore be made between 
legitimate foreclosure and anticompetitive 
foreclosure. The latter should not be superficially 
inferred from Google’s market dominance. 

Legitimate foreclosure results when business 
astuteness leads to consumer demand for one product 
over another. Anticompetitive foreclosure results 
when dishonourable conduct from one company 
deliberately induces another to lose business. A fine 
but important line divides the two, so a detailed 
analysis of the effects of tying on consumers is 
required to distinguish them. The current formalistic 
approach, which ignores the actual state of 
competition and too readily presumes abuse, does 
more harm than good. Knowing that success will 
likely bring complaints from the EC would 
discourage companies from innovation and 
growth, depriving consumers of potentially useful and 
ingenious products and services.

Furthermore, Google is not guilty of the classical 
tying case where foreclosure results from the direct 
coercion of consumers. Rather, foreclosure only 
potentially comes to fruition at an unknown future 
point in time 

as a result of smartphone manufacturers standardising 
their software content and giving consumers little 
reason to use competing applications. Google simply 
has an advantage in distributing its technology that 
its competitors cannot match. Legitimate competition 
should not be limited to the quality of the product, but 
should be extended to encompass other factors such 
as a competitive advantage in the distribution system. 
The 21st century is a consumer-driven world in which 
competitors compete fiercely to distinguish their 
products and win the wallets of the masses. In these 
circumstances, any extra efforts a company makes 
to enhance its sales, from Apple’s comprehensive 
aftercare services to supermarket loyalty schemes, 
matter as much as the bought product. Google should 
enjoy greater room to distinguish itself from its 
competitors.

More generally, in the technology sector at least, we 
should be more hesitant in deeming tying to be an 
anticompetitive practice prior to an effects-based 
analysis. Consumer preference has evolved to wanting 
an all-encompassing smartphone operating system. 
Most technology users are educated and know how 
to download competing applications if they so wish. 
The competitive landscape has changed and become 
much more volatile. Just as Google Chrome has 
swiftly replaced Internet Explorer, who knows what 
might replace Google Chrome? Success is a well-
deserved product of innovation. It would be wrong for 
competition authorities to too-readily interfere.
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CHLOE MOK

A JUDICIAL PLAY ON SEMANTICS:
DEFAMATORY 'MEANING' & 'STING'

words as understood by a reasonable reader. In order 
to be classified as defamatory, a statement must carry 
a sufficient degree of sting. The sting and its intensity 
is inferred from the context surrounding the statement 
and the circumstances of the claimant. Once a statement 
is found to have a defamatory meaning, this meaning 
would naturally encapsulate the sting, as the latter is 
considered in ascertaining the former.  

In practice, a judge at first instance determines the 
defamatory meaning of a statement, if any, as a 
preliminary issue. This defamatory meaning will then 
be ascribed to the statement and will define the scope 
of any pleaded defence of justification in subsequent 
hearings. Therefore, to succeed in their defence, 
defendants must prove that the ascertained defamatory 
meaning of the impugned statements, including any 
imputations, are substantially true. 

THE SIMPSON DECISION
Mr. Simpson brought a libel action against Mirror 
Group Newspapers Ltd (MGN) concerning an article 
published in the Daily Mirror, a British tabloid 
newspaper. This article alleged that Mr. Simpson was 
unfaithful to his long-term girlfriend, Ms. Ward, by 
engaging in a romantic affair with a celebrity.

At first instance, Warby J found the defamatory meaning 
of the impugned article to be Mr. Simpson’s infidelity; 
his callous destruction of his long-term relationship 
and established family unit with Ms. Ward; as well as 

On 24 May 2016, the Court of Appeal of 
the United Kingdom in Simpson v Mirror 
Group Newspapers Ltd [2016] EWCA Civ 

772 (Simpson) made an unprecedented distinction 
between the meaning of a defamatory statement and 
its defamatory sting. In this case, Laws LJ held that 
the defamatory sting of a statement may differ from its 
meaning depending on what various sectors of society 
interpret the intensity of the sting to be. This article 
examines this new distinction and considers whether 
Simpson should be adopted in Hong Kong. 

PRE-SIMPSON
In order to be actionable in libel or slander, a statement 
must bear a defamatory meaning. The statement will 
be interpreted in the natural and ordinary meaning of 
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Ms. Ward’s loyalty and sacrifice of a legal career to 
have his children. Warby J struck out MGN’s defence 
of justification which failed to prove the whole of this 
defamatory meaning to be substantially true. 

On appeal, Laws LJ overturned Warby J’s dismissal 
of MGN’s defence. He held that, while defamatory 
meaning had been established, it was still ‘open to 
MGN to raise arguments as to the intensity of the 
libel’s sting’. He also observed that ‘in some instances 
the meaning of words and their defamatory sting (and 
its intensity) ineluctably go together; but not always’. 
Therefore, MGN did not need to prove the truth of all 
parts of the defamatory meaning in order to justify the 
core essence of the sting, which was summarised by 
Laws LJ as Mr. Simpson’s ‘selfish disruption of [a] 
committed family relationship’. 

In distinguishing the sting of the impugned article 
from its meaning, Laws LJ acknowledged that ‘in 
some areas of life, there are different views among 
reasonable people of moral and immoral conduct 
[and therefore] different views as to the gravity or 
otherwise of the sting of a libel’. Therefore, the sting 
of an impugned statement should not be confined to 
its defamatory meaning as ascertained from what a 
‘reasonable reader’ would understand the ordinary 
meaning of words to be. Indeed, different readers may 
hold various interpretations on the intensity of the sting 
created from the established defamatory meaning.

AFTER SIMPSON
Laws LJ’s appreciation for different ethical values 
across society may provide greater leeway for the 
press to justify their defamatory publications on the 
basis that their target readers may not perceive the 
defamatory sting to be as intense as other readers 
might. Consequently, the preliminary determination 
of defamatory meaning at first instance becomes 
redundant. What was once considered a preliminary 
issue capable of disposing the whole claim, or at least 
capable of significantly narrowing the issues argued 
on appeal, is now open to challenge. If Simpson is 
followed in future libel actions, the cost and duration 
of libel proceedings will probably increase because 
the defamatory meaning ascertained by a judge at first 
instance is no longer considered final. 

SHOULD SIMPSON BE ADOPTED 
IN HONG KONG? 
Despite the potential drawbacks of increased cost, 
delay, and uncertainty, the Simpson distinction is not 
without merit. In an increasingly pluralistic society, 
culture and age can influence how a particular group in 
society interprets an allegedly defamatory statement. 

For instance, the intensity of the sting of MGN’s article 
on a woman sacrificing a legal career to have children 
and the breaking up of an established family unit would 
vary among readers in Hong Kong. Conservative 
individuals may perceive Ms. Ward’s sacrifice as 
duly expected of women, while others, particularly 
feminists, may perceive it as regressive. Given diverse 
views regarding moral and immoral conduct, the ways 
in which a defamatory statement can be understood 
is not confined to the interpretation of a ‘reasonable 
reader’. Therefore, the distinction between meaning 
and sting is especially important in a pluralistic society 
such as Hong Kong. 

Given the relevance of the Simpson distinction in 
today’s society, it is submitted that this distinction 
should be accepted but determined at first instance. 
Once the issues of whether the meaning and sting 
‘ineluctably go together’ and the intensity of the 
sting have been determined, it should not be open to 
challenge by either party in subsequent proceedings. 
Rather, this distinction and the intensity of the sting 
should govern the rest of the proceedings and define 
the scope of any pleaded defence of justification. 

Defamatory meaning and sting, once regarded as 
synonymous, are now rendered distinct. The Simpson 
distinction between defamatory meaning and sting 
reflects the increasingly pluralistic values held by 
modern society. Given the adaptability of Hong Kong’s 
common law system and the multi-cultural Hong Kong 
population, the Simpson distinction may find breeding 
ground here. However, the practical problems that 
would arise in the legal proceedings must be addressed 
before this judicial invention is implemented.
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DANIEL HERSZBERG

PROTECTING MINORITY LANGUAGES:
RIGHTS, RHETORIC & REALITY

ART. 27 ICCPR
Art. 27 states as follows:

‘In those States in which ethnic, religious or 
linguistic minorities exist, the persons belonging 
to such minorities shall not be denied the right, in 
community with the other members of their group, 
to enjoy their own culture, to profess and practice 
their own religion, or to use their own language.’ 

In its General Comment No. 23, the HRC affirmed 
that Art. 27 positively recognises the existence of 
a ‘right’ despite its negative language. Art. 27 is 
the first provision in an international instrument to 
acknowledge the right to use one’s mother tongue. 
Art. 27 is also unique in recognising the right to 
use one’s own language ‘in community with other 
members of their group’, a collective right that can 
only be exercised in the group context as affirmed in 
the treaty’s preparatory materials, generally known as 
“travaux préparatoires”. Thus, for the purposes of 
Art. 27, the protection of culture includes that of its 
linguistic medium. 

While the travaux préparatoires seem to reject an express 
right to mother tongue education, HRC jurisprudence 

T he greatest threat to the continuity of minority 
languages is the inability of children to practise 
their mother tongue at school. Mother tongue 

capabilities can be lost within two years of schooling 
in a majority language. While basic linguistic skills 
can endure, integrationist education leads to the 
gradual alienation of children from their culture and 
community. The resulting lack of mother tongue 
literacy excludes the next generation from contributing 
to the development of the minority language, which 
threatens the preservation of minority culture.

Among international treaties, the International 
Covenant on Civil and Political Rights (ICCPR) has 
emerged as perhaps the most influential human rights 
treaty. It protects minority language rights with several 
provisions explicitly referencing minority groups and 
their languages. The ICCPR is strengthened by the 
jurisprudence which has emerged under its monitoring 
body, the Human Rights Committee (HRC). This 
article explores whether the ICCPR’s idealistic 
rhetoric protects minority languages in reality by 
evaluating whether Art. 27 ICCPR sufficiently protects 
mother tongue education. In doing so, it argues that 
while certain enforceable protections exist, Art. 27 is 
incapable of withstanding large-scale policies aimed at 
standardising language education.
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suggests otherwise. The HRC case of Mavlonov 
and Sa’di v Uzbekistan [2004] U.N. Doc. CCPR/
C/95/D/1334/2004 (Mavlonov) arguably recognised an 
inherent right to mother tongue education within Art. 
27. The HRC found that the denial of re-registration 
of a Tajik language newspaper in Uzbekistan breached 
Art. 27. It agreed with the complainants that this 
newspaper contained educational materials for Tajik 
students on matters of cultural interest and reported on 
the particular difficulties of Tajik language education 
in Uzbekistan. It also emphasised that, in determining a 
potential violation of Art. 27, it will assess whether the 
contended restriction has an ‘impact [so] substantial 
that it does effectively deny [complainants] the right to 
enjoy their cultural rights.’ Here, the HRC understood 
that, in the context of Art. 27, ‘education in a minority 
language is a fundamental part of minority culture.’ 
Accordingly, the provision of education materials in a 
minority language falls within the protection of Art. 27, 
which supports the argument that minority language 
education is a measure required to fulfil Art. 27, despite 
not being explicitly mentioned in the provision itself.

The HRC further elaborated on the educational 
component of the linguistic rights in Art. 27 in its 
Concluding Observations on certain States. On 
Japan, it observed that state subsidies for Korean 
language schools were lower than those allocated 
to local Japanese schools and that diplomas from 
Korean language schools do not automatically qualify 
students for university entrance. On Sudan, it strongly 
condemned the legal deficiencies on education which 
resulted in the destruction of minority language 
schools and educational facilities. These observations 
show that Art. 27 provides minority groups with the 
right to use their language as the medium of instruction 
in education.

EVALUATION 
Art. 27 certainly goes further than any other international 
treaty in protecting minority language rights. On a 
rudimentary level, Art. 27 acknowledges that the right 
of minority groups to use their own language within 
Art. 27 must entail the right to establish, manage and 
operate their own educational institutions with their 
mother tongue as the medium of instruction. Clearly, 
language is an inalienable part of the cultural rights of 
minorities within the ambit of Art. 27’s protection. 

Nonetheless, Art. 27’s protection of minority languages 
cannot be considered robust. Despite the arguable 
extension of the protection in Art. 27 in Mavlonov, 
the HRC generally adopts a utilitarian approach to 
language education, only forcing a State to acquiesce 
to the use of minority languages where it facilitates 
communication between minority groups and official 
state bodies. Even if Art. 27 was established to 
enshrine positive rights, these rights ideally rely on 
implementation on a government level with minimal 
input from minority communities. 

In conclusion, the ICCPR can be criticised for the 
chasm between aspirational pledges and the reality 
of implementation. Until now, the HRC has never 
used Art. 27 to justify a direct protection of minority 
languages against linguistic homogeneity. Rather, 
Art. 27 is invoked only to rectify an alleged threat 
to minority languages in a specific scenario. Thus, 
the value of language as an inherent component of 
minority identity and culture is still not sufficiently 
recognised. The failure to provide structural change 
at the state level means that there is only a temporary 
accommodation for minority language rights when they 
are in danger of being eliminated. The pro-activeness 
of the ICCPR in protecting minority language rights 
is therefore questionable against state-orchestrated 
campaigns to adopt integrationist language education.
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in which affirmative action has failed to create a fair, 
effective and long-term admission policy. In its current 
form, the affirmative action policy must undergo 
significant changes in order to be considered fair.

THE ADMISSION POLICY

College admissions officers consider a wide range of 
factors when assessing college applications. These 
variables can either be in or out of the applicant’s 
control. Controllable and measurable variables are 
those that are manageable by the student with resources 
and assistance from their family and high school. 
Those variables include, without limitation, academic 
performance, internship opportunities, charitable 
work, and extra-curricular activities including music 
and sports. 

On the other hand, uncontrollable variables include an 
applicant’s race, social-economic status and gender. 
Abigail Fisher argued that those variables should 
not be relevant. College admissions officers should 
only consider controllable factors and disregard 
uncontrollable factors. In practice, that means the 
admissions officer only sees the controlled variables on 
the application, and is blinded from all uncontrollable 
or ‘confounding’ variables which could influence their 
judgment.

However, it is undeniable that race, social-economic 

ROMINA LEE

CAN JUSTICE TRULY BE 
COLOUR-BLIND?
Affirmative action, which seeks to address past 

injustices through promoting equal education 
opportunities for the disadvantaged, has 

attracted persistent debate over the decades. This article 
critically analyses Fisher v University of Texas 579 
U.S. ___ (2016) (Fisher II), a United States Supreme 
Court case which brought the controversial issue to 
the forefront of the public consciousness earlier this 
year. 

Fisher II
Abigail Fisher, a Caucasian woman, argued that she 
had faced discrimination when her application to 
study at the University of Texas (UT) was rejected. 
While she was not the top student of her high school 
class, her academic achievements were passable. She 
believed that the college’s affirmative action policy 
had the effect of lowering admission requirements 
for non-Caucasian applicants. Fisher filed the suit 
claiming that race-conscious admission at UT was 
unlawful under the Equal Protection Clause in the 
Fourth Amendment of the United States Constitution, 
which provides that any representative of an ethic 
group or a nation should have equal right and 
access to the benefits of education beyond the 
narrow perception of race.

THE DECISION
The Supreme Court decision, split 4-to-3, upheld 
affirmative action as lawful. The reason for this 
unusual number of justices was that Justice Scalia 
had passed away and Justice Kagan recused herself 
due to her prior involvement as Solicitor General. 
The majority held that deference was owed to UT in 
defining its student body diversity, which was 
‘central to its identity and educational mission’, 
through its race-conscious admission policy. 
However, the court also noted that the University of 
Texas had the ongoing obligation to consider available 
data in order to ensure that race played no greater role 
than was necessary in the application process.  

Justice Alito penned a lengthy dissent, which was 
joined by Justice Thomas and Chief Justice Roberts. 
The minority believed that the majority incorrectly 
interpreted the Equal Protection Clause. This article 
focuses on the dissent and seeks to highlight the ways 
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status and gender are factors which influence an 
individual’s access to opportunities. Therefore, this 
article submits that it is the responsibility of the 
education system to provide disadvantaged students 
with appropriate accommodations, such as financial 
counselling or intervention sessions, for them to 
discover their personal interests and strengths. The 
affirmative action policy is a last-minute, unfair and 
ineffective resort to redress the build-up of disadvantages 
associated with past and present discrimination.
Affirmative action is misused and disguised as bringing 
‘fairness’ to the admission process when it does the 
exact opposite. Indeed, the dissenting judgment stated 
that admission should not prioritise a group precisely 
because the Equal Protection Clause supports equal 
rights of its citizens. Any person, tribe or group has an 
equal right to access education. The affirmative action 
policy benefited only minority or disadvantaged groups 
and therefore constituted unequal treatment. 

AN ILLUSION OF MEANS TO AN END

It has been argued that college admissions must consider 
race in order to achieve cultural diversity on campus. 
However, in Fisher II, an analysis of the composition 
of the student body evidenced that UT’s affirmative 
action policy failed to achieve racial diversity. Ethnic 
minorities such as African-Americans and Asian-
Americans remained underrepresented, which means 
that the policy failed in the aim it set out to achieve. 

In fact, dissenting judges Chief Justice Roberts and 
Justice Thomas confirmed that UT failed to prove 
that its admissions program e served the interests of 
the local community. They said that the university 
used affirmative action to create an illusion of a 
diverse campus without identifying any metrics 
to show the policy could serve those interests. 
There was a disconnect between the end goal and 
the university policy. 

The legality of affirmative action in Hong Kong
Art. 26 of the International Covenant on Civil and 
Political Rights (ICCPR) enshrines the rights of all 
people to non-discrimination before the law. The 
wording is as follows:

‘All persons are equal before the law and are 
entitled without any discrimination to the equal 
protection of the law. In this respect, the law shall 
prohibit any discrimination and guarantee to all 
persons equal and effective protection against 

discrimination on any ground such as race, color, 
sex, language, religion, political or other opinion, 
national or social origin, property, birth or other 
status’.  

The ICCPR is in force in Hong Kong. The practice to 
give preference to a designated group quite logically 
results in discrimination against those who are not 
members of the targeted group. This discriminatory 
measure seems to contravene Art. 26 ICCPR. Therefore, 
Hong Kong is unlikely to exercise affirmative action in 
the view that injustice cannot be repaired by another 
injustice. Indeed, in the context of higher education, 
the Hong Kong Home Affairs Bureau argued that race 
should not be a factor in admissions. The selection 
process should be merit-based and race-blind. 

ALTERNATIVE APPROACH

Other measures exist to advance the opportunities of 
minority groups while allowing other individuals in 
the community to compete on equal terms. Instead 
of lowering the bar of qualifications for certain racial 
minorities, education policy should be improved to help 
the minorities to meet standardised requirements much 
earlier on in life. Minority students should be given 
the opportunity to receive adequate education and 
develop skills and experiences that would allow them 
to become more competitive for university admissions. 
This approach would be akin to the well-implemented 
accommodative and remedial support for students with 
special educational needs. 

Affirmative action is a double-edged sword which 
purports to enhance equality but ironically perpetrates 
inequality. It is a last resort which fails to provide a 
long-term solution. The way to enhance equality in the 
education system is not by artificially lowering the bar 
to college admissions for certain racial groups but by 
initiating large-scale, systemic change. 
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JEFFREY HA

FROM EXAMINATION & APPROVAL TO 
RECORD FILING: A NEW ERA FOR PRC 
FOREIGN INVESTMENT ENTERPRISES

it had to be approved by MOFCOM. If it passed that 
stage, the FIE could then proceed to registration.  

On 3 September 2016, the Standing Committee of 
the National People’s Congress (NPCSC) announced 
that from 1 October 2016, the establishment of FIEs 
would be subject to record-filing procedures instead 
of the former examination and approval process. 
The exception to this rule is when the business of 
the FIE falls under the ‘negative list’, in which case 
approval by the State Council would be required (NPC 
Decision). Later, MOFCOM issued the Administrative 
Interim Measures (Interim Measures) specifying the 
scope of application of NPC Decision, the relevant 
filing procedures, and supervision (such as sanctions 
for non-conformity) under the new regime. On 1 
October 2016, SAIC issued Notice [2016] No.189 
(SAIC Notice) stating that FIEs outside the ‘negative 
list’ are not required to submit a record-filing certificate 
for business registration, while FIEs which fall under 
the ‘negative list’ shall submit an approval certificate 
before registration. 

Therefore, under the new regime, a proposed FIE 
whose investment scope falls outside the ‘negative 
list’ is no longer required to go through the three-stage 
approval. Instead, such FIE is able to first register 
under SAIC and then file its record with MOFCOM. 
In particular, the record-filing procedure introduced 
by the NPC Decision and the Interim Measures does 

C hina’s former foreign investment regime 
required foreign investment enterprises to seek 
positive approval from multiple authorities. 

It was onerous for the bureaucracy, prohibitive for 
companies, and generated uncertainty for foreign 
investors whose contracts were contingent on 
obtaining the necessary approvals. The new regime 
streamlines the process and makes it much easier for 
foreign investors to gain a foothold on the mainland. 
It replaces the examination and approval regime with 
a record-filing process, subject to a ‘negative list’ 
containing businesses and industries excepted from 
this treatment. This change will have the net effect of 
attracting increased foreign investment in China.

SUMMARY OF RELEVANT LEGAL UPDATES
In China, foreign investment is subject to the 
regulation of multiple authorities, namely, the National 
Development and Reform Commission (NDRC), the 
Ministry of Commerce (MOFCOM), and the State 
Administration for Industry and Commerce (SAIC). 
NDRC, MOFCOM, and SAIC are respectively 
responsible for the regulation of foreign investment 
projects, the establishment of foreign investment 
enterprises (FIEs), and business registrations. 
Previously, establishing an FIE was a three-stage 
approval process. A proposed FIE had to first be 
approved by NDRC to ensure that the investment 
project fell within a permissible industry. After that, 
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not serve as a precondition for FIEs to undergo other 
formalities, thus strengthening the efficiency of the 
approach. As a result, NDRC approval is not required 
anymore. However, if the proposed FIE falls under the 
‘negative list’, the establishment of FIE is still subject 
to the three-stage process.

THE 'NEGATIVE LIST' UNDER THE CURRENT 
RECORD FILING REGIME
From the above discussion, the crucial issue lies in 
what ‘negative list’ businesses and industries fall under 
the new regime. In fact, the ‘negative list’ approach is 
not unprecedented in China. The Shanghai Free Trade 
Zone (FTZ) has adopted the negative list regime on 
a pilot basis since 2013 and it has been extended to 
three other FTZs (Tianjin, Guangdong, and Fujian). 
The ‘negative list’ currently applied to the four FTZs 
is known as the Special Management Measures for 
Foreign Investment Access in Pilot Free Trade Zones 
(Special Measures). The Special Measures, issued by 
the State Council in 2015, was the result of negotiations 
with several major economic entities. Accordingly, 
many practitioners and commentators anticipated that 
the nation-wide ‘negative list’ would be based on the 
Special Measures and will not deviate substantially 
from it. However, a recent NDRC announcement 
specified that the ‘negative list’ under the record-filing 
regime referred to the Guiding Catalogue on Industries 
for Foreign Investment (2015 Catalogue), instead of 
the Special Measures. The 2015 Catalogue categorises 
industry sectors into ‘encouraged’, ‘restricted’, and 
‘prohibited’ classes, and provides for the requirements 
on equity and management that FIEs in these industries 
need to comply with before applying for approval 
under the negative list.

What, then, is the difference between the Special 
Measures and the 2015 Catalogue? On restrictions for 
FIEs, the requirements under the Special Measures 
are detailed while the 2015 Catalogue is more 
general, especially for the financial, transportation 
and education industries. At the same time, some 
items under 2015 Catalogue were not included in the 
Special Measures. In particular, the internet ‘public-
oriented information releasing services industry’ is 
prohibited under the Special Measures but there is no 
such prohibition under the 2015 Catalogue. Therefore, 
it is hard to evaluate whether the 2015 Catalogue is 
more rigorous or broader than the Special Measures. 
The items regulated in greater detail under the Special 
Measures will be subjected to the approval process in 
FTZs while such items might be subject only to record-
filing in non-FTZ areas, which appears unreasonable. 

THE ‘SUBSTANCE OVER FORM’ PRINCIPLE
The ‘substance over form’ principle is rooted in the new 
regime. For example, in determining what an FIE is, 
the Measures adopts the concept of de facto controller 
to determine the ‘foreign’ element and takes into 
account various methods of control (i.e. shareholding, 
contractual control, or trust), rather than simply looking 
at the shareholding. The consequences of wrongful 
record-filing include negatively affected credit records, 
rectification, cessation of the unapproved investment 
or operation, and a penalty. This adoption is in line 
with the principle reflected in the proposed Foreign 
Investment Law, which states that any form of shadow 
shareholding, trust, contractual control and offshore 
transactions in catalogue of restrictions or prohibitions 
shall be subjected to reporting obligations. It appears that 
Chinese authorities are inclined to adopt the ‘substance 
over form’ approach for future regulations. However, 
the way in which this may affect the companies which 
have adopted the ‘contractual control’ mode remains 
unclear. The foreign investors and companies which 
have already adopted the ‘contractual control’ mode or 
intend to do so should assess the potential legal risks.

In conclusion, China is radically changing its policies 
towards foreign investment. The abolishment of the 
approval system narrows the differences in regulatory 
treatment between FIEs and domestically-invested 
enterprises. Furthermore, the objective nature of 
the record filing system is conducive to enhancing 
commercial certainty for foreign investment. Although 
the ‘negative list’ is not perfect, taking into account 
the time constraint between the NPC Decision and 
the Interim Measure, as well as the large amount of 
adjustments that have to be made under the new regime, 
the inconsistencies arising under the current regime 
may well be excusable. As negotiations between China 
and other major economic entities are ongoing, a new 
nation-wide ‘negative list’ may be proposed in the near 
future and will hopefully demonstrate a higher level of 
consistency.



POLO YEUNG

HKSLG  •  FALL 2016  •  ISSUE 9

35 INTERNATIONAL

Igor Sechin for committing fraud in the construction of 
the East Siberia-Pacific Ocean oil pipeline. It involved 
the embezzlement of about 4 billion USD. 

Shortly after the publication of that article, the 
Prosecutor’s Office of the Kirov Region opened an 
investigation into Kirovles. Navalny, Ofitserov and 
Director X were all accused of fraud. Subsequently, 
the Investigative Committee of the Russian Federation 
commenced criminal proceedings against Navalny 
alleging that he induced Director X to enter into the 
2009 contract under a state of duress. In doing so, 
the Investigative Committee argued that Navalny 
suppressed the price of timber sold by Kirovles so that 
he could earn the difference between the original price 
from Kirovles and the final selling price sold by VLK. 

After the trial, Navalny was sentenced to five years’ 
imprisonment. He appealed this decision to the Kirov 
Regional Court on the grounds that the decision was 
unlawful. Although he failed to overturn his conviction, 
he was granted a suspended sentence.  

VIOLATION OF THE RIGHT TO A FAIR TRIAL
Art. 6(1) of the European Convention of Human 
Rights (ECHR) states that ‘everyone is entitled to a 
fair and public hearing within a reasonable time by an 
independent and impartial tribunal established by law.’ 
The ECtHR ruled that the Russian court had violated 
Art. 6(1) in several ways.

First, even though criminal proceedings against Director 
X and Navalny were based on the same facts, the two 
individuals received significantly different treatment. 
The court dismissed Navalny’s submission of critical 
evidence several times, which included records of 
intercepted telephone calls from Russian authorities 
and allegations of political persecution or revenge by 

In April 2016, the Constitutional Court of the 
Russian Federation ruled for the first time that a 
decision of the European Court of Human Rights 

(ECtHR) could not be implemented in Russia because 
it would contradict the Russian Constitution. This 
decision followed the court’s ruling in July 2015 that 
in exceptional cases, Russia could deviate from its 
obligation to enforce an ECtHR judgment if this was 
the only way to avoid a violation of the fundamental 
principles and norms of the Russian Constitution. 
A federal law was passed in December 2015 which 
cemented this ruling in national legislation, giving the 
Constitutional Court the power to decide whether the 
enforcement of an ECtHR judgment was contradictory 
to the Constitution.

Escalating human rights violations in Russia incited 
widespread concern in the international community. 
In October 2016, the General Assembly voted Russia 
off the United Nations Human Rights Council, which 
is a shocking move. This article examines a recent 
judgment, Navalny and Ofitserov v Russia Application 
Nos. 46632/13 and 28671/14, a high-profile criminal 
case which showcases Russia’s flagrant disregard of 
fundamental human rights. 

THE FACTS
Alexei Anatolievich Navalny is a Russian lawyer and 
a political activist. In 2009, Director X (as referred 
to in the judgment) hired Navalny on behalf of 
Kirovles, a state-owned timber enterprise, to resolve 
the company’s financial difficulties. Navalny proposed 
that Kirovles could reach an agreement with a timber 
trading company to establish a larger customer base. 
Kirovles accepted this proposal and, upon Navalny’s 
invitation, his friend Mr. Ofitserov established a timber 
trading company named VLK which entered into the 
agreement with Kirovles. 

Unfortunately, Navalny’s plan was not able to save 
Kirovles from its financial crisis. In the meantime, 
Navalny exposed a large-scale fraud in the Russian 
government on his personal blog, which was very 
popular among Russians. He directly pointed out that 
‘Putin pressed the button and launched the project’ 
(‘Путин нажал на кнопку и запустил проект’). There 
were over 9000 comments under this article. He accused 
President Vladimir Putin and Deputy Prime Minister 

INTERNATIONAL CONCERNS 
REGARDING RUSSIA'S VIOLATION OF 
HUMAN RIGHTS



individuals who had lost their jobs at Kirovles. This 
evidence was crucial because the allegation of political 
persecution ended up becoming the foundation of 
Navalny’s appeal. 

Secondly, Director X’s accelerated proceedings as a 
result of his entering into a plea bargaining agreement 
also significantly undermined Navalny’s right to 
a fair trial pursuant to Art. 6(1) of the ECHR. Even 
though Director X’s testimony was not ‘verified or 
corroborated by other evidence’, the court did not 
challenge its validity. On the contrary, the court allowed 
Director X to repeat his earlier statement in later trials 
against Navalny. 

Furthermore, the material evidence in the Russian 
court indicated that both Navalny and Ofitserov had 
separate commercial goals. These goals were clearly 
outlined in the contract. However, the Russian court 
held that Ofitserov was guilty for acting as an illegal 
middleman and that Navalny was guilty of assisting 
in this transaction and committing fraud. The Russian 
court had accused them of crimes that they could not 
possibly have committed due to the nature of their 
positions in the companies.  

Even though Navalny maintained that political 
persecution was the driving force for the investigation, 
the Russian court intentionally ignored all relevant 
evidence. The Russian court  did not provide Navalny 
with the opportunity ‘to examine or have examined 
witnesses against him and to obtain the attendance and 
examination of witnesses on his behalf under the same 
conditions as witnesses against him’, which amounts to 
a violation of Art. 6(3)(d) of the ECHR.

It is hard to believe that it was a mere coincidence 
that the fraud investigation into Navalny was opened 
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immediately after he had launched his campaign 
against Putin.

PUBLIC REACTION
The Russian people have shown an outpouring of 
support for Navalny. During the Moscow Mayoral 
Election in 2013, Navalny received a respectable 
number of votes but ended up losing to Sergey 
Sobyanin, one of Putin’s close allies. Sobyanin won 
51.37% of the vote and Navalnyy had 27.24%. 

Despite the popular support for Navalny, the Russian 
court and the Russian Federation continued to 
disregard human rights. A recent case of a Ukrainian 
pilot Savchenko killing Russian soldiers caused a 
lot of international concern. After the Russian court 
handed down the judgment to imprison Savchenko, 
Savchenko stated her intention to appeal the matter 
to the ECtHR. This case is similar to Navalny’s case 
because both defendants are political activists with 
a record of political protest against President Putin. 
They were both convicted on charges widely believed 
to be fabricated and motivated by a desire to suppress 
political dissent. 

In conclusion, the ECtHR’s ruling in Navalny and 
Ofitserov v Russia is yet another red flag for the 
international community that Russia continues to 
disregard human rights, especially the right to a fair 
trial. It is imperative that the international community 
maintains pressure on the Russian government to 
reform itself to prevent serious human rights violations 
in the future. The encouraging fact that the international 
community successfully put pressure on the Kremlin 
and influenced their decision to release Savchenko 
shows that international efforts can play an effective 
role in improving human rights in Russia.
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rather than on its merits. Its critics call for a stronger 
emphasis on the underlying policy considerations of 
applying this test, such as the need to preserve the 
integrity of the legal system.

PATEL - THE NEW TEST
In Patel, the UK Supreme Court considered whether 
a claim to recover money paid under a contract for 
illegal activity can be established where the illegal act 
was not performed. On the facts of the case, Mr. Patel 
paid a large sum of money to Mr. Mirza pursuant to 
an agreement under which Mr. Mirza agreed to use 
the money to bet on the movement of shares using 
inside information. Unknown to both parties, the 
expected inside information was not forthcoming and 
the agreement could not be carried out. Mr. Patel then 
sued Mr. Mirza for the recovery of his money under 
the contract and the latter raised the defence of ex turpi 
because the agreement was contrary to the prohibition 
of insider dealing under s.52 of the Criminal Justice 
Act 1993. 

Lord Toulson, who delivered the majority judgment, 
put forward a new test and declared that Tinsley ‘should 
no longer be followed’ because ‘the outcome [of a 
claim] should not depend on a procedural question’. 

The new test is characterised as the ‘range of factors’ 
test. The court should take into account the following 
factors when considering whether the allowance of 
a claim tainted by illegality would be contrary to the 
public interest:

The common law doctrine of ex turpi potentially 
arises in any factual scenario involving 
illegality. In such cases, the party intending to 

rely on the illegal transaction is denied a remedy to 
which he may have been entitled had he not engaged 
in illegal conduct. Until recently, the test set forth in 
Tinsley v Milligan [1993] UKHL 3 (Tinsley) served 
as an exception to this strict doctrine. The Tinsley 
test enables claimants to obtain a remedy even where 
the transaction is tainted with illegality. In July 2016, 
however, the Supreme Court of the United Kingdom 
(UK) expressly abandoned the Tinsley approach in 
Patel v Mirza [2016] UKSC 42 (Patel). This recent 
decision has created significant uncertainty in the 
doctrine of ex turpi. 

TINSLEY - THE OLD APPROACH
Under the Tinsley approach, the issue of illegality is 
dealt with as a purely procedural matter. The party’s 
substantial right to a remedy arising out of a transaction 
is not extinguished by any illegality, so long as the party 
does not plead it. The doctrine of ex turpi therefore does 
not bar the party from obtaining a remedy. Even where 
the party is obligated to plead the illegality, he may 
be able to claim locus poenitentiae. In other words, as 
long as he is able to show that he withdrew from the 
illegal transaction before its implementation, he can be 
successful in claiming the legal remedy.

This approach, however, has long been criticised as 
arbitrary because it means that the question of whether a 
claim is successful depends on how the case is pleaded, 

NEW APPROACH ADOPTED FOR 
CONTRACTS INVOLVING ILLEGALITY 



a. the underlying purpose of the prohibition 
which has been transgressed and whether that 
purpose will be enhanced by denial of the 
claim; 

b. any other relevant public policy on which 
denial of the claim may have an impact (for 
example, be rendered ineffective or less 
effective by denial of the claim); and 

c. whether denial of the claim would be a 
proportionate response to the illegality, 
bearing in mind that punishment is a matter for 
the criminal courts.   

REPLACING AN OLD MESS WITH A NEW ONE?
While the abandonment of the Tinsley test seems to 
attract popular support as it has long been criticised 
for being arbitrary, the question of whether the ‘range 
of factors’ test improved clarity in the law is open to 
debate.

Lord Sumption, part of the minority in Patel, criticised 
the ‘range of factors’ test was criticised for being 
‘vague and broad’ as it essentially depends on the 
court’s view of ‘how illegal the illegality was or how 
much it matters’. The test leaves a clear legal principle 
to judicial discretion, with an outcome dependent only 
on ‘the judge’s gut instinct’. In a similar vein, Lord 
Mance criticised the test for involving ‘an open and 
unsettled range of factors’.  
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Courts often consider the issue of certainty when 
contemplating the merits of a legal principle. However, 
one must question the paramount importance 
of certainty in judicial reasoning. Lord Toulson 
correctly noted that while certainty is important to 
ordinary citizens and businesses engaging in lawful 
activities, it need not apply in the same way to people 
contemplating unlawful activities. His Lordship’s 
approach is consistent with authorities in Australia 
and Canada referred to in the judgment. In those 
cases, the courts were not concerned with certainty at 
all, but instead considered whether, substantively and 
on a case-by-case basis, the seriousness of the crime 
justified debarring the claimant from benefiting from 
the illegal contract.

Notwithstanding the criticism it received at a 
preliminary stage, the ‘range of factors’ test in Patel is 
valid law. The validity of the minority’s protestations 
that the test leads to uncertainty remains to be seen in 
future judgments.

Over the past decade, Hong Kong courts have 
consistently applied the Tinsley test. Even though Art. 
8 of the Basic Law stipulates that post-1997 English 
decisions are no longer binding on Hong Kong courts, 
it is likely, and perhaps welcome, for Hong Kong to 
follow the English court’s approach as it remains 
persuasive authority. This judicial adherence will place 
Hong Kong in line with the approach of other leading 
common law jurisdictions. 
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LEGALITY OF BREXIT & 
THE CONSTITUTIONAL DEBATE 
OF AUTHORITY

Parliamentary involvement in the process of triggering 
of Art. 50 of the TEU.

Art. 50(1) of the TEU states that a country may ‘in 
accordance with its own constitutional requirements’ 
make a decision to leave the EU, whilst Art. 50(2) 
states that ‘a Member State which decides to withdraw 
shall notify the European Council of its intention’. 
These two provisions underpin the constitutional 
debate within the UK. Indeed, in the recent judgement 
of R (Miller) v Secretary of State for Exiting the 
European Union [2016] EWHC 2768 (Admin), the 
issue of notification authority was held not to lie with 
the executive branch as it does not have the power 
under the royal prerogative. Parliamentary approval is 
thus required in order to trigger Art. 50. However, with 
an appeal already scheduled with the Supreme Court, 
the constitutional debate of authority remains hotly 
disputed.

PARLIAMENTARY SOVEREIGNTY & 
SEPARATION OF POWERS
The complexity of the issue is exacerbated by the UK’s 
uncodified constitution and the TEU’s silence on the 
matter. The principle of parliamentary sovereignty 
forms an integral part of the UK’s constitutional 
bedrock and may be defined as the provision of 
‘supreme legal authority’. Legislative supremacy was 
propounded by the constitutional theorist Albert Venn 
Dicey when he famously stated that ‘true it is that what 

Who has the power to trigger Brexit? In 
the wake of the United Kingdom’s (UK) 
referendum, there has been significant 

debate as to the legality of the UK’s departure from 
the European Union (EU). The constitutionality of 
an impending Brexit has come under question, as has 
its compatibility with EU law. Through an analysis 
of existing legislation and legal doctrines, this article 
argues that whilst the power to activate Art. 50 of the 
Treaty of the European Union (TEU) is vested with 
the executive branch, Parliament’s role of internal 
formalisation may be required for constitutional 
adherence. 

PARLIAMENTARY CLAIMS OF AUTHORITY 
The constitutional debate of authority is a longstanding 
issue stemming from the European Communities Act 
1972 (ECA). The ECA is a legislative mechanism 
which formally integrates EU law with domestic 
UK law. s.2(2) of the ECA provides for Parliament’s 
involvement for ‘the purpose of…enabling any rights 
enjoyed or to be enjoyed by the United Kingdom under 
or by virtue of the Treaties to be exercised’.

In the wake of the UK referendum, there may be a 
fundamental change to the rights laid down by EU law. 
These rights pertain to the free movement of goods, 
persons, capital and services as propounded in the 
Treaty on the Functioning of the European Union. 
Such perceived changes form part of the arguments for 



the parliament doth no authority on earth can undo’. 
Given the importance of this principle, it has been 
argued that Parliament’s role in the Brexit process is 
crucial and that legislative assent to such a divorce 
from the EU is needed. 

However, authority to enter or leave an international 
treaty obligation may not strictly involve Parliament’s 
legal capacity, as ‘Parliament has no formal role in 
treaty-making because the power to do so is vested 
in the executive, acting on behalf of the Crown’. 
Despite the nature of Brexit involving the cessation 
of treaty obligations as opposed to treaty-making, it 
may be contested that Parliamentary powers relating to 
international treaties are restricted to implementation 
or ratification procedures at a national level. In this 
instance, the 2016 referendum was called upon by an 
Act of Parliament, the European Union Referendum 
Act 2015, in accordance with their domestic role in 
regards to EU treaty law. With the 2016 referendum 
providing the democratic platform that saw 51.9% 
of the country deciding to leave the EU, it seems 
likely that the government has fulfilled Parliament’s 
legislative requirements outlined in the European Union 
Referendum Act. As such, it is now the responsibility 
of the executive branch to decide the weight placed on 
the advisory vote when taking the next step. 

The distinction of roles between different government 
branches is attributed to the principle of separation of 
powers, ‘the division of government responsibilities 
into distinct branches to limit any one branch from 
exercising the core functions of another’. The UK’s 
traditional position is that international treaty affairs are 
to be handled by the executive branch of government 
by way of a royal prerogative. However, an argument 
predicated on such a principle may be a double-edged 
sword, as a bypassing of Parliament’s role would 
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disrupt the checks and balances that the legislative 
branch places on the executive branch. The decision 
to leave the EU will undoubtedly have domestic legal 
ramifications which may call for Parliament’s legal 
approval before the activation of a formal termination 
procedure of EU law.  

THE ROLE OF PARLIAMENT 
Some argue that the power to activate Art. 50 of the TEU 
lies with the executive, but the traditional role for the 
executive has always been to give effect to the will of 
Parliament. With the enactment of the EU Referendum 
Act 2015, it may be seen that Parliament intended to give 
effect to the popular vote of the referendum outcome. 
This would mean that the use of the executive’s royal 
prerogative to act in international affairs may simply 
be giving effect to the will of Parliament in the context 
of an impending Brexit, signifying that Parliament’s 
role may be of a confirmatory nature as opposed to one 
of granting permission. 

Given the referendum is of an advisory nature, 
Parliament may have a role to play in the repealing 
of the European Communities Act 1972 and the 
European Union Act 2011. Such an argument may be 
predicated on the nature of Parliament’s power to make 
or repeal laws of the UK. Since both legislation are 
currently in force, Parliament may have an essential 
role to play in the Brexit process which is not directly 
linked to the power of activation of EU law but the 
process of internal formalisation.  Indeed, adherence 
to the constitutionally correct process is not only 
necessary from the perspective of EU law but also for 
constitutional clarity. 

The constitutional debate of authority is a complex 
issue which must be resolved before Art. 50 TEU is to 
be activated in pursuit of UK’s departure from the EU 
in order to adhere to both the country’s constitutional 
requirements and EU law. Arguments predicated 
on the principles of parliamentary sovereignty and 
separation of powers have reignited debates as to the 
extent of Parliament’s role in international affairs. 
Given the recent decision in R (Miller) v Secretary of 
State for Exiting the European Union, it seems clear 
that the executive branch does not have the power to 
give notice under Art. 50 of the TEU. As a matter of 
law, Parliament’s internal role to approve the process 
may be of fundamental importance in terminating EU 
membership. However, this case is still in the process 
of appeal and the Supreme Court will further adjudicate 
upon these fundamental constitutional issues soon.
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INTERVIEW WITH SARAH GRIMMER, 
SECRETARY-GENERAL OF THE 
HONG KONG INTERNATIONAL 
ARBITRATION CENTRE

was the Arctic Sunrise Arbitration, which is still 
ongoing. I was registrar in that case. The arbitration 
was commenced by the Netherlands against the 
Russian Federation concerning Russia’s arrest of the 
Arctic Sunrise, a vessel flying the Dutch flag, and 
the Greenpeace protestors onboard — the “Arctic 
30”. It involved an assessment of what constitutes 
lawful law enforcement action under the Law of the 
Sea Convention. Russia did not fully participate so 
the case was interesting in terms of navigating the 
proceedings in the absence of the respondent state. 
The case attracted a lot of media attention. The captain 
of the Arctic Sunrise also happened to have been the 
captain of the Rainbow Warrior when it was bombed in 
Auckland Harbour in 1985. As a New Zealander who 
remembers that incident well from childhood, I was 
very interested to meet the captain.

Given so many interesting cases, what were the 
main motivations behind your move from the PCA?
I spent ten deeply stimulating and gratifying years 
at PCA and could have stayed for longer given 
the fascinating cases it administers. When I was 
approached about the role at Hong Kong International 
Arbitration Centre (HKIAC), however, I recognized it 
as a good next step. I knew the reputation, staff and 
leadership of HKIAC to be excellent. I was attracted 
by the prospect of living in Hong Kong, in the heart 
of Asia, and exploring this part of the world. Also, it is 
much closer to New Zealand than Europe. All of these 
things, together, brought me here. 

How has your role at the HKIAC been so far?
Very good. Busy. I arrived at HKIAC the month prior to 
the Hong Kong Arbitration Week, which is a pinnacle 
event for the Centre and was again a great success 
this year. It was also a timely opportunity for me to be 
introduced in my new role and to announce plans that I 
have for the Centre.  

We understand that you started as a solicitor in 
private practice in Auckland. In your experience, 
what are the key differences in nature of work 
between being a solicitor, Assistant Counsel to the 

How and why did you decide to practice in the field 
of arbitration?
I became involved in international arbitration when 
I moved from New Zealand to France and started 
working in Shearman & Sterling’s international 
arbitration group. After a year at Shearman & Sterling, 
I moved to the International Chamber of Commerce’s 
International Court of Arbitration (ICC). After three 
years at ICC, I took up the role of legal counsel at 
Permanent Court of Arbitration (PCA) in The Hague.

Were there particular areas that you practiced?
ICC’s caseload is comprised of a broad range of 
commercial disputes, typically between private 
parties. PCA administers arbitrations between states, 
state entities, intergovernmental organizations, 
private parties and any combination of those entities. 
At ICC, my work involved the administration under 
ICC Rules of Arbitration of international commercial 
arbitrations arising under contracts. At PCA, my work 
mainly concerned the administration of investor-state 
arbitrations and inter-state arbitrations under treaties, as 
well as contractual claims involving intergovernmental 
organizations.

Which were the most interesting arbitration cases 
involving states you have encountered?
All inter-state arbitrations I encountered were interesting. 
One that was particularly interesting on multiple fronts 



recognized as the best in the world over a number 
of categories by users two years in a row. It takes 
approximately 30 minutes on the train from the airport 
to our facilities. The views from our Centre from the 
38th Floor over Victoria Harbour are breathtaking.

In terms of Hong Kong as a legal seat, Hong Kong ranks 
third as most preferred and used seat outside of Europe. 
Its arbitration legislation is based on the United Nations 
Commission on International Trade Law (UNCITRAL) 
Model Law (it was the first jurisdiction in Asia to enact 
the model law), and has been amended a number of 
times to improve matters, e.g., for the enforcement of 
emergency relief. It will soon be amended further to 
allow third-party funding in arbitration and to clarify 
that cases involving intellectual property disputes are 
arbitrable. 

The Hong Kong courts are fiercely supportive of 
arbitration and highly sophisticated. The judiciary has 
established a rule whereby if a party unsuccessfully 
challenges an arbitral proceeding or an arbitral award, 
they will pay costs on an indemnity basis unless special 
circumstances exist. In addition, the Hong Kong courts 
are completely bilingual which is important for cases 
involving the Chinese and English languages, of which 
there are a growing number.

When “jurisdiction-shopping” becomes the norm, 
how will you distinguish HKIAC from other prominent 
arbitration centres around the world? How do 
you think Hong Kong can meet the challenges of 
arbitration centres such as Singapore International 
Arbitration Centre (SIAC)?

Hong Kong is widely recognized as the independent 
jurisdiction that connects mainland China with the rest 
of the world. Hong Kong as an arbitral venue is attractive 
to both foreign parties and Chinese parties.  This is 
important as China opens up to the rest of the world 
and particularly in the context of China’s outbound 
investment programme, the Belt and Road Initiative.  

ICC, Senior Legal Counsel at PCA, and Secretary-
General of HKIAC?
When you are in private practice, your role is to 
advocate in the interests of the party you represent. As a 
legal counsel at an institution, your role is to administer 
cases pursuant to the applicable rules in a neutral way. 
As a tribunal secretary, your role is primarily to assist 
the tribunal and parties, again in a neutral fashion. 
As Secretary-General of HKIAC, my role is multi-
faceted: I manage staff, report to my governing bodies, 
supervise case management, undertake public speaking 
engagements, and promote the services of the Centre.  

You studied Criminology as well as Law. Did you 
intend to practice criminal law? How has that 
additional degree strengthened your practice? 
Criminology is more sociological than legal in terms 
of content. That study helped me appreciate the value 
of critical thinking; not everything we assume is true 
holds up under scrutiny. When I was younger I did 
want to practice criminal law but my career went in 
other directions.

H K I A C
How important is the rule of law in Hong Kong to 
HKIAC?  
It is vital. Because Hong Kong and HKIAC are so 
closely linked, and many of our arbitrations are seated 
here, the rule of law and the judiciary’s independence 
and pro-arbitration stance are paramount. Hong Kong 
enjoys a very high level of judicial independence. 
Hong Kong’s ranking for judicial independence on 
the 2015 World Economic Forum is first in Asia and 
fourth globally after only Finland, Norway and New 
Zealand. The next ranked Asian jurisdiction in 2015 
was Japan at 12. Singapore came in at 23. In fact, 
the judicial independence of Hong Kong’s courts is 
one of its most attractive features, particularly when 
it comes to arbitration. Arbitration-related matters are 
determined by a specialist judge. She has repeatedly 
pronounced upon the importance of respecting 
arbitration agreements and enforcing arbitral awards 
(except where justified and only in the most egregious 
of cases). The Court of Final Appeal is comprised of 
permanent Hong Kong judges and non-permanent, 
eminent judges from other common law jurisdictions. 
The Hong Kong courts have enforced awards against 
Chinese state-owned enterprises. 

What about the location of Hong Kong? How 
attractive is it for arbitrations to be seated here?
Hong Kong is the heart of Asia. 50% of the world’s 
population lives no more than a five-hour flight from 
the city. We have world-class facilities that have been 
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your views on the relevance and significance of 
arbitration in this initiative. In particular, what role 
would we anticipate HKIAC to play in light of this 
initiative?
Hong Kong has a significant role with regard to 
outbound Chinese investment, as much of it is 
channeled through Hong Kong. China’s outbound 
investment is aimed at infrastructure projects over 
60 jurisdictions with different legal, economic and 
political systems. The projects will feature different 
kinds of parties, both public and private, from both 
developed and developing jurisdictions. There will 
be many disputes arising out of these projects, many 
of which will be complex, involve large amounts of 
money and high public interest, and combine multiple 
parties and contracts. Some of the features of our rules 
that I have just mentioned will be extremely helpful 
in these kinds of cases. Hong Kong is a natural seat 
for these arbitrations which will involve Chinese and 
foreign parties. 

Some of the disputes may be investor-state arbitrations 
under treaties. Some of HKIAC’s services will be 
particularly relevant in those cases, i.e., the tribunal 
secretary service, free hearing space for cases involving 
developing states (70% of the countries on the OECD 
list are states under the Belt and Road Initiative). 
Most investor-state treaties provide International 
Centre for Settlement of Investment Disputes (ICSID) 
or UNCITRAL arbitration. The HKIAC has been 
administering UNCITRAL rules cases since the 
mid-1980s so we already have a track record of that 
experience that is longer than other commercial arbitral 
institutions, certainly in Asia.

This question is about the publication of arbitral 
awards. As we are all aware, arbitration is 
confidential, but arbitral awards may contain 
important points of law, for instance, on arbitration 
procedure. In our understanding, HKIAC’s view is 
that they won’t publish any awards. ICC publishes 

HKIAC has a sophisticated set of rules, with several 
unique features (some of which save time and costs), 
which other institutions have since emulated. Our 
standing committees charged with interpreting the 
operation of the rules are populated by international and 
local dispute resolution experts. The average duration 
of cases under the 2013 HKIAC Rules is shorter than 
that of other centres.

We have a highly-qualified, multi-lingual secretariat, 
the members of which are graduates from some of 
the world’s top universities and are admitted across 
multiple jurisdictions. They are each rising stars of 
the next generation. Not only do the HKIAC’s legal 
counsel administer arbitrations under HKIAC’s 
auspices (including the 2013 HKIAC Administered 
Arbitration Rules and all versions of the UNCITRAL 
Arbitration Rules), they also act as tribunal secretaries. 
HKIAC is the only international commercial arbitral 
centre to offer that service and it has been requested in 
a growing number of cases. 

We recently launched an initiative that is unique to 
HKIAC among other international commercial arbitral 
institutions. Every year, the Organization for Economic 
Co-operation and Development (OECD) publishes a 
list of developing countries that are eligible for official 
assistance. If a dispute resolution proceeding involves a 
state on that list and the parties have agreed to HKIAC 
administration, the parties and tribunal have access to 
our hearing and meeting rooms at no charge. 

What are some of the examples of the rules that 
are here in HKIAC but not in other centres?
We have a suite of provisions that deal with cases 
involving multiple parties and multiple contracts. They 
address consolidation, the joinder of parties and the 
commencement of a single arbitration under multiple 
instruments. Those provisions apply to arbitration 
agreements concluded after the entry into force of the 
new rules, unless otherwise agreed. This ensures that 
parties get what they signed up for when they concluded 
their contract rather than finding that significantly 
different provisions are imposed upon them following 
the amendment of an institution’s rules. This is not 
always the case with other institutional rules. Under 
HKIAC’s rules, parties may opt to pay tribunal fees 
by hourly rate or according to an ad valorem system. 
This gives the parties ways to save costs. The early 
dismissal of claims is possible under our rules and has 
occurred in cases.

Recently, you delivered a talk on China’s ‘One Belt 
One Road’ (OBOR) Initiative in a joint international 
law lecture series between HKIAC, CMS, and The 
University of Hong Kong. We would like to hear 



has worked in the jurisdiction and organized multiple 
events there. We are organizing more events in India 
in 2017. 

CIETAC Beijing has a very high count of cases per 
year. How do you think that will affect the quality 
of arbitration? 

A large number of arbitrations can strain the resources 
of any institution. It is a question for management and 
the proper allocation of resources.  

Generally speaking, do you think arbitration will play 
a more outsized role in jurisdictions with corrupt 
courts, for instance, Southeast Asian countries? 

Arbitration is vital to the resolution of disputes 
involving parties from or projects in jurisdictions 
where the courts are not reliable.  

We have a follow-up question about the enforcement 
of awards in these jurisdictions. There is a public 
policy exception under the New York Convention 
that is not defined. Would you say that there is a risk 
of abuse of the public policy exception? 

There is a risk but it may be overstated. The question 
has been studied. The International Bar Association, 
for example, has published surveys examining how 
courts define the scope of the public policy exception 
under the New York Convention.  

In response to the recent outcry against the 
investor-state dispute settlement (ISDS), the 
European Commission has proposed to establish 
a permanent International Investment Court which 
would effectively replace ISDS. What is your view 
on the proposal?

shortened versions with parties’ names redacted. 
SIAC has now said that under their new rules, they 
will only publish redacted versions with parties’ 
consent. Do you see HKIAC’s stance changing 
anytime soon? What are your thoughts on the 
matter? 

The publication of arbitral awards is subject to party 
agreement. Some parties want transparency, and 
others do not. It is important for parties to be able to 
control proceedings. That is the starting point. There 
are ways, however, to publish relevant information 
without breaching the confidentiality obligations 
that are owed to the parties, e.g., through redaction, 
publishing excerpts or summaries. The publication of 
awards is useful in some cases but not others. Some 
cases are just about the dispute between the parties and 
have no broader relevance. That is more often the case 
in commercial cases arising out of private contracts. 
When you are talking about investor-state arbitrations, 
or state-state arbitrations, a different analysis applies 
because of the public interests often involved and the 
accountability of a state to its citizens.  

You recently participated in a workshop on negotiation 
over arbitration clauses in India. What are your views 
on promoting arbitration in India?

India is a very important jurisdiction. HKIAC has 
administered cases involving Indian parties and will 
continue to do so. India has just amended its Arbitration 
Act, and we were involved in the recent event attended 
by the Indian President, Prime Minister, Supreme 
Court judges and other high-ranking officials to mark 
that occasion. I recently visited met with many Indian 
conglomerates to discuss HKIAC’s services. For many 
years we have had an Indian legal counsel on staff who 

FEATURE 44

HKSLG  •  FALL 2016  •  ISSUE 9



HKSLG  •  FALL 2016  •  ISSUE 9

45 FEATURE

you who is going to court, or who is signing a brief 
or delivering the presentation. If you come across an 
obstacle, do not stop there; try to resolve it in the time 
that you have before going to your supervisor.  

Also, when you are working with supervisors and you 
do not agree with them on an issue, it can be appropriate 
to express that in a brief, reasoned way. As a supervisor, 
you are pleased to know that your assistant is thinking 
critically. Chances are that your supervisor has already 
considered the point, but it is not harmful to show that 
you are capable of independent thought, and every now 
and then the point you raise may improve the analysis 
of the issue at hand. In practical terms, what this 
translates to is working hard. It means, for example, 
being at the office early and late and spending your 
private time working. It may not be fun but it will 
generally pay off. 

As lawyers, you will experience long working hours 
and stress so you need to be resilient and learn quickly 
how to take care of yourself. You need to know what 
keeps you healthy, happy, and energized, and implement 
those strategies and change things when they are not 
working. When work comes your way, see it as an 
opportunity to show what you can do. Treat everything 
that comes to you as an opportunity, even the most 
mundane of tasks. How you work is a manifestation 
of your character, so it is an opportunity to define who 
you are. If you do your best for every task, it will pay 
off, and later you will be able to look back and enjoy a 
sense of achievement and pride.

While I think that the ISDS system is not perfect—
no system is—there are plenty of occasions on which 
it has worked well. I think that many of the concerns 
held by civic groups in recent years around ISDS 
were fuelled by misinformation. At the end of the day, 
it is the prerogative of states to design treaty-based 
dispute resolution systems as they see fit. A permanent 
international investment court will be complicated to 
establish, particularly when deciding how to constitute 
the court. Defining any appeal mechanism will also be 
challenging. But these issues are not insurmountable; 
indeed, similar feats have been achieved in the past. 
Some of these questions were early challenges in 
the establishment of PCA, Permanent Court of 
International Justice, and International Court of Justice. 

The next generation of international trade treaties 
is upon us. What are your thoughts on the refreshed 
ISDS mechanisms contained within these proposed 
treaties? Take the Trans-Pacific Partnership (PTT) 
for example, it has incorporated principles of 
transparency and provisions safeguarding specific 
regulatory power in areas of environmental protection 
and health. Do you think these additions are sufficient 
responses to the public outcry against ISDS? Do you 
think these additions would be effective at all, given 
the possibilities of treaties’ shopping?

My response is similar to my last response. States may 
agree treaties as they see fit. TPP contains some better-
defined provisions compared to many investment 
treaties currently in force. But it is also imperfect, 
untested and complicated. However, as we know, TPP 
is a far way away from coming into force.

A D V I C E
In your opinion, what are the three most important 
qualities of a good arbitration lawyer? How would you 
advise our readers to begin developing those qualities 
at law school?

1. A strong attachment to precision.
2. Thoroughness.

3. A strong sense of responsibility.

I am speaking from the point of view of someone 
who has worked with many junior lawyers. When you 
delegate a task, you want to receive back work that is on 
time, absolutely correct and thorough. Young lawyers 
should develop a strong sense of responsibility. If you 
are given a task, take absolute responsibility for that 
task. Be reliable. A good exercise is to pretend that you 
do not have a supervisor, that what you write is the 
last word and will not be checked. Pretend that it is 
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